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tries to ascertain as a fact the general origin of Laws and Cuslonis, 
or, if there he more than one origin, it tries to find thoni. TUia 
inquiry after origins is evidently an inductive inquiry. Sup- 
posing that by this means the first forms of Law had been found 
and proved to bo so without doubt, the lIistoiic.il Method then 
tiies to trace the changes amongst progressive people as a fact, 
and to ascertain the causes of them, which might lie in the general 
desire for imiirovenient, or it might even in some cases come 
from the fact of a class getting the upper hand, and shaping 
the law accordingly. But if we could find the embryonic origin 
and could trace the subsequent changes, if we could find the 
whole ebain of causation, or rather the various impulses iu the 
progressive movement (supposing, for example, a case of progress 
such as is shown in Roman law) from first to the final stages 
— we should, according to Maine, have a scientific account of 
Law and in like manner of Political Institutions, or whateyei 
else. We shoidd have a science resting on historic inductions, 
but in which, nevertheless, largo use is made of deductive 
reasoning by those who have most successfully worked it, like 
Maine in this country, or Savigny in Germany. 

The great lesson of this method is that forms of govern- 
ment, as well as laws, are related to the stage of development, 
the character of the people, their physical and general on- 
vironinent, evon to accidents of history — a point of view which 
excludes all absolute arguments j that the ends of goverumout 
’in like manner are dilferent — they may he self-preservation, 
war and conquest, culture, the general happiness, justioo ; 
and oonsequeutly the amount of individual freedom allowed 
will be very different, and less in former ages than in onr 
time. A great end may have even been the maintenance 
of the national religion in its purity j in winch case 
toleration of different religions was formerly found to he 
impossible. 

But (to continue the question of proper methods of inqiriry) 
may we not also reason from certain a priori principles — 
principles not gathered from expeidence but from our instinctive 
intuitions of justice, the germs of which all men have (and 
even some of the lower animals apparently), which grow clearer 
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with advancing civilisation, which are specially losterccl hy great 
lawyers, moralists, and philosophers! In a word, may we not 
attain to an <rt ptiori science of natural law or natural rights ; 
and use and apply its principles deductively to new cases, as 
is certainly still done in courts of justice by our ablest judges!* 
I believe we may, but more in the case of private than 
public law, more with refeience to private rights than politi- 
cal rights. I believe this method of reasoning is also legitimate, 
and that, though it has been temporarily eclipsed, first by 
the success of Beutham’s Theory of Legislation, and next 
by the Historical Method, which Maine thinks irreconcil- 
able with it, it will he found indispensable to emfiloy it so 
long as man is a moral being who has the ineradicable intui- 
tion of the ; who believes that there is a justice, and that 
the just ouffJit to be more and more realised. Now, we do not 
know very clearly how to promote the general happiness by 
now laws, owmg to the vast complication of a modern society ; 
and we do know that what legislators meant for good some- 
times does harm. But we have ideas, more or less clear, about 
justice, This is indisputable fact, and it is impossible to have 
the ideas without the accompanying feeling that they ourj/ii to 
bo realised in a rightly constituted society; subject to the con- 
dition that the attempt to realise them would not decrease the 
happiness of the greatest number. Utility and justice generally 
do coincide : where they do, justice should take the lead ; 
where they do not, it should give way to cousiderations of 
utility. Whore this is not admitted, as it sometimes is not, the 
society so far is still in “ a state of war," as in the case where 
the subjects of the same government have different civil 
or political rights. Hero might makes right, I am far from 
saymg that might is not sonietimes legitimate, but it cannot he 
a harmonious, or happy, or hardly even a prosperous society 
in which it is so, and in which, as a consequence, the rules 
of justice and of morality are largely suspended, between the 
individual so unequally treated. 

On the question of method, Burke occujoies a poouliar and 
somewhat anihiguoxis piosition. In one place he defends the 
method of pure deduction after the manner of Hobbes. Thus 
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lio says “poliLical reasoning is a conipiiUng principle, adding, 
subtracting, imiltiplying, and dividing, not metaphysical 
quantities, but true moral denominations.” In another placo 
he lays down that “ nothing universal can be rationally 
afEimed on any moral or any political subject,” which is nearly 
the position of the Historical School. lie doe.s not positively 
deny the alleged original social contract or covenant, hut he 
inaliiies to draw conclusions from it hypothetically against 
the doctrine of the Rights of Man. In general he reasons from 
the established fact, assumes that what is is what ought to be 
on grounds of utility, or from the evils that the contrary doc- 
trine hacf brought to France, which he thinks can ho shown 
hy deduction to be contained in the principles which he terms 
“ a digest of anarchy.” On tlie wliole, though he employs 
the Deductive Method, it is employed on principles either 
obtained from exporionco or history, and so he belongs rather 
to the Historical School. 

And the fact is, too, that in his Raflectiom on the Froneh 
Revolution ho has a practical end in view, to whicli the establish- 
ment of theoretical principles’ is subsidiary. lie wiSlios to 
produce a conviction that the Revolution is an ovil, and for 
the purpose he employs not only deductive reasoumg, which is 
frequently acute and sound, but also all the rosourcoa of a splen- 
did rhetoric hkoly to inllnonce the feelings and prejudices and 
to act finally on the judgment. This laUcr is fair when employed 
for a piaotioal end believed to be good ; it is quite irrelevant to 
the discovery of political truth, and does not concern us. Wo 
are only concerned with his real political convictions and the 
reasons urged in favour of them, which are frequently original, 
always weighty, seldom couched in abstract or absolute form, 
but “clothed in circumstance.” 

Then there is what is called the Analytical Meth od, employed 
by Bcntham and Austin in jurisprudence and political science. 
It consists rather in the logical process of analysing, defining, 
and dividing the leading legal conceptions, such as sovereignty, 
law, and the conceptions which law implies — command, 
dirty, sanction, legal right, act, will, intention, etc. It ana- 
lyses all these notions, assigns their divisions and subdivisions, 
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defines alike the higher and lower conceplions. “Wc obtain 
from it a skeleton sclieino of positive law ; its various kinds, 
their divisions and suhdivisicjns, with all the ideas and prin- 
ciples involved in their dilferent grades and classes, genera, 
and species. Now, all this process, according to Maine, is 
scientific ; it is even extremely useful to the student in furnish- 
ing clear and distinct ideas; it has a wonderl'nl effect in clearing 
the brain {Early History of Institutions), But ho says the metliod 
is inadequate to furnish us with a complete and real science 
of jurisprudence, because it does not answer the real questions, 
the questions we are most interested in asking — Why did men 
impose these commands on themselves ! how are they connected 
with each other, and especially those that precede with those 
that follow? Analytic jurisprudence cannot answer these 
questions; the present analysis of our notions of a Will, or 
Property, or Inheritance, or Marriage would only hold for the 
present time ; in the past these notions were all very different. 
The real question relates to the origin and stages of all these 
things, a question which only history can answer. In short, 
the suggestion is, that the Analytical Method serves only to 
clarify our legal or political ideas, to arrange them in order, to 
classify and catalogue them ; it gives us a fuller possession, a 
clearer distrihution of old knowledge, but does not add to it, 
which it is not in the nature of mere analysis or dissection of 
ideas to do ; for when certain assumptions have been made, 
Maine thinks that the “great majority of Austin’s positions 
follow by ordinary logical process.” 

Now, there is a ceitain truth in this view ; and some writers 
are perhaps rather prone to thinlc analysis is the one way to 
political wisdom, and Austin and Tentham rest too much on 
this method. But it is a mistake, on the other side, to 
think that new truth cannot be reached by careful analysis, 
supported by deductive reasoning. We have an example to 
the contrary, where Professor Holland, in his analysis and 
theory of contract, corrects Savigny’s view. Finally, there are 
many examples in the Leviathan of Hobbes (the first to 
employ the method) of a successful use of acute analysis and 
ingenious deduction. 
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§3 

So far as to tlie men and their methods. As to the hooica 
dealt with they are ; — The Leniathan of Hobbes ; the Civil 
Governmani and Le/iers on Toleration of Locke (chiefly the first 
letter) ; the Reflections mi the Fieiich RewluUon and An Appeal 
from the New to the Old Whigs of Burko (those parts dealing 
with the general questions of political theory and his Philo- 
sophy of the Revolution) j the Theory of Legislation of Benthain 
(first part), the Principles of Morals and Legislation (only 
Ms theory of morals, much of tho rest being repeated in 
his otho^' hook), also his Plan of Parliamentary Government 
(which can he briefly outlined) ; tho Representative Govern- 
ment ol Mill, an able and practical hook, wMch is rather fully 
analysed ; the once celebrated Book VI. of his Logic, entitled 
"The Logie of the Moral and Political Sciences,’' which con- 
tains his theory of progress, and an imperfect account of the 
nistorioal Method — the only part that concerns ns; finally, 
tho Ancient Law and Early Etslory of Institutions of Maine, 
which contain tho host English spooimena of the application of 
tho Historical Method; also his Popular Government, whiolii 
partly draws upon history, to suggest the conclubion tlint 
democracy is by no means to he considered tho host form of 
goyernmont or the one most likely to last longest. Of all these 
hooks, so far as they concern political Bcieiice, a more or less 
"full analysis is given; tho aim being in all oases, by omitting 
irrelevant or unimportant parts, dwelling on tho essential, 
and by condensing where possible tho remaiader, to give a 
sninmary of the systems within a moderate space. 

An exposition by means of abstract and analysis of those 
famous but much unread hooks may, it is conceived, be, if 
not iatoresting, at least useful to tho student, as a saving of 
time, and, in the ease of Bentham and Locke, of patienoe 
in addition, for there is lanch. repetition and surplusage in 
both ; in fact, of Locke’s Letters on Toleration it is eminently 
true tliat “ the half is worth more than the whole,” for the 
additional proiLs matter weakens hiS clear and vigorous First 
Letter and diuws him into inconsistencies. Again, in Burke’s 
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vigoroixsKA^ai\ng, prolonged polemic, lie finally dLpo.sca 
of his cneirf^tjlgfbrf^irf points. 

^Eut tliorNjji^^^^jOTiewhal doubtful argument employed by 
Locke, namely, that civil society was constituted solely for the 
protection of property, life, and liberty from the attacks of 
others ; that the sword was intrusted to the civil magistrate, 
but not for the purpose of enforcing religious truth. It is 
objected to this that civil society was instituted for all the 
good ends that can possibly be attained by it, and amongst those 
ends the spread of sound religious doctrine.) Locke’s reply 
is that there was no need to intrust such a power to rulers, as 
there was in the case of tojuporal concerns ; each one being able 
and bound to seek the truth for himself, and the different con- 
clusions men might come to on their own responsibility not 
doing any harm to others. This, we have seen, is a doubtful 
argument at best, but it would have been wholly inapplicable 
to the primitive people who formed a government by the 
social oompnet, He rates the reason and the Imowlodge of 
the average man of to-day in civilised countries far too high, 
while the primitive men appear to have been hke the savages 
of to-day, and very little capable of “seeking the truth for 
themselves.” But he is more successful where he tries to 
show that far greator evil would result from punishment, 
whether moderate or extreme, applied to produce conformity. 

The most that Locke docs in his second letter is somewhat 
to confirm and fortify the argument of his first, and this ho 
does with much repetition and sl aying of the already slain . 
Not content, however, with, this, he follows some time after 
with a third interminable letter in which the original thesis, attack 
and reply, rejoinder and surrejoinder, are all marshalled in 
endless length and bewildering prolixity. Nothing additional 
is gained for his cause in spite of all his subtle logic fence ; on 
the contrary, his argument is weakened. He exposes his own 
line so much that he makes admissions that invite attack. It 
would have been better if he had contented himself with the 
first and second letters, and let the subject drop, which in the 
third letter merely becomes a long logomachy, in which, how- 
ever, Locke has usually the last and the best word. 

6 
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§4 

The mistake of Loake on this great toiiic of toleration was to 
dednoe it from the assumed different ends of tlio Stale ami 
the Church, to lay down that religion is not an affair of the 
State. That is true now, hut it was not always true.^ Law 
and religion were incstricahly mingled in early legal syatoma, 
as Maine tells ns (Ancient Law), and the (inaintonaneo of 
religion was the first concern of the State.7 'There wers oven 
theocracies or religion -Slates, such as that of the Jews (and, 
tp a lessor extent, the Mohainmedan. Caliiihates), which were 
mmdcil on religion, and which could not tolerate any other 
religion by their very principle of existence. 

Locke lays clown an absolute arguinont, and would apply it 
to all States, past and existing, while it only applied to the 
modern civilised States of Western Europc,V Toleration is 
best now and henceforth, and a good deal on Locke’s grounds ; 
but would it have been always best, or even possible? Lot 
us oast a glance on history. The Jowi.sh people wore not 
permitted to tolerate idolaters by the Mosaic dispensation, 
because otlicrwiso the State would have boon in porpotnal 
danger from the idolatries and faleo gods of the surrounding 
nations; a danger and a temptation so groat that, after many 
lapses into it and recoveries, the greater part of the nation 
finally gave way to it and was de.stToyod as a nation and 
miiiglod with other idolatrous races. Intolerance was noeessary 
to save their polity and religion, which was the most essential 
part of it, from dissolution. 

In the Eoman world the ruling cIas.soa, ofter their extensive 
conquests, were from policy tolerant of the variety of reHgions 
which they foimd in the conquered regions, though the Eoman 
people adliered obstinately to their own. There was no attempt 
to force unity of doctrine, because the ruling classes, a little 
sceptical about their own religion, thought that all religions were 
servicoable forces in the cause of order. But when Christianity 
came offering itself as the sole true religion, and a imiveisal 
religion, the attitude of the rulers became different. The 
Christians were persecuted by Hero, even by Marcus Aurelius. 
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tlie 'wisest and iiest prince "who ever ruled. Was lie justified 
in persecuting tliom i He persecuted them hecanse, iirst, he 
did not believe the ne-w doctrines to ha true; secondly, because 
he thought that, even il true, they would, if widely accepted, 
dissolve Roman society, of which he was the guardian. He ‘ 
thought their religious opinioua incompatihle with the duties of 
a Roman citizen, hocause the Cl)ristians, looking to a celestial 
city and even an early passing away of the existing order of 
things, professed to be indifferent to mundane and civic 
matters. He was wrong as to their being had citizens, hut 
from his point of view and his position he could only so 
regard them, and he felt it his duty not to tolerate them. 
Accordingly he persecuted them, but only to such a mild extent 
as might prevent the heresy from spreading without rooting 
out the sect. 

Will Locke’s argument apply that he was not justified in 
persecuting ; that the civil magistrate, the prince, may not use 
force because the end of the State is only to protect life 
and property's With the Romans it was more, to maintain 
and defend theii' religion as well a.s protect property. The 
emperor was the head of the religion, the “defender of the 
(Roman) faith.” Gan it be said that ho was not justified 
hocause he could not he certain that the new religion was 
not true! Ho could not he certain indeed; still he was tlio 
wisest man of his time, and he felt morally certain that it 
was not true, and more certain, if possible, that it was in- 
compatible with the continued existence of the Roman State, 
even though its high morality contrasted favoiu’ahly with 
dissolute Roman manners. But should he not have trusted 
to the inherent tendency of Truth to prevail, if she has hut 
a fair field and no favour or force is employed 1 Should he not 
have had the robust faith that wliat is true cannot he hurtful 
to society in the long-run, though it may disturb a corrupt 
society? But this is to suppose that Marcus Aurelius had 
the liberal ideas on toleration that Looko had iu a.d. 1690, 
ideas that were only born after a long struggle and dreadful 
religious wars for a century over half of Europe. We know 
now that toleration is best for civilised modern nations, and 
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even moro tolovation than Loclco would allow ; hut it was not 
so Avitli the euipci'oi'. He was hound lo assumo that Iho 
religion of Ids oounky was the truest; and if a eonipoting 
and especially an exclusive religion ofTored ilsolf, to resist it; 
if the auhversive doctrinoa had effected a lodgment, to provide 
an antidote as soon as possible. 

Christianity was not stamped out. It conquered, and then 
the orthodox, or those who believed they were the orthodox, 
when they had the power persecuted in their turn and stamped 
out all heresies, and they were numerous in tho early Church. 
They were hound to do so, with their liglits and faith. Give 
all the 'heresies, all the sects, a free arena within which to 
dispute it aud the process would have heou endless, the con- 
fusion and danger gi'eat. Many sects would have arisen and 
established themselves ; the unity of the Church would have 
been lost, and Christianity could not have become a world-religion 
whose great mission was still before it, to convert and humanise 
the barbarous nations of Europe. It was uooessary at all 
hazards at that time to have unity of spiritual authority and 
rmity of dootriue, Eor this purpose the strongest had to 
suppress or make tho other sects to conform. Besides, con- 
vinced men, if tlioy liave tho power, mnsi persecute, unlc.ss 
they discover that persecution may dofoiit its end and ju'oduco 
a greater number of heretics, or that it may give rise to 
retaliatory persecution. Where they ore sure tliat this would 
not be the cose, they have all the argument on their side. As 
far as they can see they are acting for the glory of God, 
the good of society, and the salvation of the soul of the 
individual. 

Accordingly the orthodox persecuted the Arlans and all other 
dissenting sects, and there was a long unity till the Greek 
schism, the first great division in the Church. But the Western 
Church put down all sects within her own pale, the Albigenses, 
the Lollards, the Hussites, the foEowera of Savonarola. After 
the grand schism at the Reformation, Philip ii., a conscien- 
tious bigot and the most powerful prince in Christendom, 
felt it a religious duty to persecute those who embraced the 
reformed doctrines; and, according to Professor Seeley, he 
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could not do otherwise. He tried to stamp out the poison 
of heresy in the Low Countries, and but for the unparalleled 
heroism, the prodigious and long-sustained efforts of the Dutch, 
he undoubtedly would have succeeded, as he did in Spain 
and the other parts of his dominions. On two grounds history 
will justify him in making the attempt. He firmly believed 
he was right, and that the welfare of the State forbade 
toleration, at least in Spain, if not in the Netherlands. The 
reformed dootrines after a long civil war were nearly sup- 
pressed in Drance, and Louis xiv. finished the work. They 
were stamped out in Bohemia. But in Ssveden, Denmark, 
Scotland, Northern Germany, and England the reverse took 
place. The ease of England was peculiar. When the reformed 
dootrines appeared, Henry viii. took his stand and never 
wavered. He reformed certain abuses in the Church, dissolved 
the monasteries, but would admit of no reform in doctrine. 
He was a sound Catholic in all points except that he denied 
the supremacy of the Pope, and would himself he Supreme 
Head of the Church. He punished the Catholics if they 
denied his supremacy, the Protestants if they denied hi.s Six 
A-ttioles CQutaining the essence of the Catholic dootrines; in 
the second case to save society from a heresy that convulsed 
the Continent and to save his subjects from a deadly peril 
to their souls. Had lie lived twenty years more (he was 
only fifty-six at his death), very likely the Reformation in 
England would have been checked effectually, though not with- 
out much persecution, perhaps rebellion. He died at a critical 
hour. The Reformation was favoured by his brother-in-law 
the Duke of Somerset and by other nobles who had .shared 
in the spoils of the Church property. The Reformation, whicli 
had already spread far in an underground sort of way, being now 
encouraged and established, spread still more. The Reformers 
in their persecution were forced to employ their adversaries’ 
weapon in self-defence. Then came the short but terrible 
reaction and persecution of Mary’s reign, which, had Maty 
lived as long as her sister Elizabeth, would probably have 
succeeded. Most fortunately this did not happen; and fortu- 
nately Elizabeth had embraced most of the reformed doctrines. 
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She and her ministers jinrsccutcd, and wove ahaohitely coni- 
pelled to persoonte, the Catholics ; her crown, l^er very life, as 
well as the fate of the Pi-otesUnt religion, being al, >sta]{o from 
tire Coiintor-Eeforinntion. After her death ,1 nines had lo enn- 
tiime persecution owing to the Gunpowder Ploti. I'Uere wiw 
not the same need for repression in tho tinui of Oharlos i. 
Though the Parliament continued hostile to the Catholics, 
Charles himself and Laud preferred lo poT’seeuto tlie Non- 
conforiniats ; finally, Charles in an evil hour tried to force 
Episcopacy on the Scotch, an attempt which precipitated a 
crisis, and ultimately a civil and religious war. The perse- 
cution of the sects liad not been sufficient to root them out 
or to prevent them from spreading. The Independents and 
Presbyterians in England had grown too strong, and Laud’s 
porssention came too late. They joined and formed the 
strength of the parliainentary party; and chiefly owing to 
their roligiou.s seal and enthusiasm they overthrew the kiug 
in tho field, abolished tlie Monarchy, the House of Lords, and 
tho Episcopal Church. 

The Parliament, having conquered, in its turn porseoiited 
the Episcopalians and the Catholics; and it was iiatmal, 
when triumphant, they would follow the example sot thorn, 
Cromwell was tho first who showed a tolerant spirit. After 
the Kestoration Charles ii. fell back on tho ill example of his 
father and persecuted the Presbyterian Church, a policy tliat 
was continued by his brother James n. It was tho moat 
terrible and prolonged persecution that that Church ever 
suffered; hut, far from being successful, it materially helped 
to bring about the spirit of toleration in England which soon 
after manifested itself. The lime was come for toleration, and 
Locke’s plea came at this opportune moment when moat of hi.a 
arguments told with groat force. 

The great argument for toleration, but one not always 
applicable, is that truth in religion comes from the collision 
of minds. Truth is all the better, and all the truer, from 
having to contend with rival opinions. As Milton says, 
"Let her and faleohood grapple; who ever knew Truth put 
to the worse in a free and open encounter 1 ” And the 



LOCKE 


S 7 

toloration should he universal, embracing even the atheists 
and those who attack the fimdaraenlals of society, so long 
as the latter confine themselves to arguments. Atheists, if 
there be any, should not he excepted, fii'ht, because people are 
not agieed in their definition of “atheist.” For example, is a 
materialist who deduces the universe and all within it from 
atoms an atheist; or si pessimist, who thinks the principle at the 
bottom of the world necessarily produces more evil than good ; 
or a Comtisl, whose only Deity or supreme Being is an abstrac- 
tion called Humanity 1 

Different persons would answer differently, and philosophi- 
cal speculators might find themselves dubbed atheists, and 
denied toleration on Locke’s principles. Far better to tolerate 
all and give them all “ample verge.” All the above-named 
philosophic sects, and some genuine atheists under the name 
of secularists, liave had ,freedom for many years past. They 
have been met by argument, and they have got the worst 
in the encounter. Who now hears of the rude atomism and 
materialism of Huxley and Tyndall and Clifford so loudly 
vaunted twenty years ago 1 Even the worshippers of Humanity 
are growing silent ; they have failed to convince ; or they have 
been beaten out of the field by reason,- a much better way than 
by the infliction of disabilities or other penalties. Hot that we 
have yet come to a full and perfect toleration. There are still 
some penalties inflicted on people on the score of their religious 
opinions; but happily we have got farther than Loclm or 
Eoussoau, and what remains of tho evil spirit is slowly hut 
surely dying. 



BORKE 

I. EEFLECTIOirS ON THE EEEHCR EEVOLUTIOH 
(AND THE FUNDAMENTAL INSTITUTIONS 
OF SOCIETY) 


§ 1 

.Thb most famous of all English writers on political philosophy, 
anti, with the exception of Ilohbos, Iho most original, was 
Burke, who had the fiu'thor diatiuctioii of having been also 
a statesman or “ philosopher in action ” os he calls tho states- 
man.^ When yet a very young map. ho )mblis]iod his Vinilica- 
tion of Nalural SMeii/, a cTovo r^o olc on social p h ilosophy, in 
w bioh he imitatod tho easy s^le aTEoli ngbroko so successfully 
as to deceive the be.st judges. As to tho matter of tho book, ho 
endeavours to show that tho same modes of reasoning oinployod 
against revelation, as contrasted with iiatmal religion, would 
equally ooiidsmu civil as opposed to natural socioty ; the. 
evils noeessarily inoident to all civil scuiety being described 
in language worthy of the Origine fie Vln&galiU of Eousseau, 
whose spirit it often breathes. The work was able, sometimes 
eloquent, but it was not original, and makes no contribution to 
political pliilosopliy, though it served to introduce Burke to the 
notice, of Mr. Gerard Hamilton, the Secretary for Ireland, 
whose private seoratary he became tor botoo years. 

^In 1765^oame his real opportunity. He was appointed 
private secretary to tho Marquis of Eookingham, a principal 
magnate in the Whig party, and a high-minded man, but of 
only moderate abilities. (Burke was returne(^iE tho same year 
(to Parliament as member for tho pocket borough of Wendover, 
and in Parliament at once proved himself the greatest orator in 
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the HoiisejJfiom his ample knowledge, exuhoiaiit imagination, 
and easy command of sonorous and magnificent language. In 
1769 he published his Observations on the State of the Nation, 
in which, by his mastery of economical and fi.scal subjects, he 
proved himself more than a match for Grenville, the great 
expert in the “political arithmetic” of the time. In 1770 his 
celebrated Thoughts on the Present Discontents appeared. This 
was a manifesto for the Whig oligarchy, and contained a power- 
ful and scathing attack on the new policy of the Court party, 
which tried to sap and break up party connections (especially 
those of the Whigs), and to recover the prerogative of the Crown, 
which had lapsed under George i. and George ii. It is a vary able 
appeal, couched in vigorous and sometimes stately and splendid 
diction, and otherwise romarkahle for the contrast it presents 
with his more important political writings called out by the 
French Revolution twenty years later. In the former he 
defends liberty as the greatest good, pleads the canse of the 
people, argues that when they are discontented and rebel that it 
is from oppression and suffering, and that the pre&rrmption is at 
least in favour of the people as against their rulers ; finally, he not 
obscurely intimates that the time may shortly come when the 
only alternative may he resistance to the Conit or a contented 
acquiescence in the “ dull repose of despotism.” The time never 
came, though Burke oontiaued long a virulent enemy of the 
King and the Court party. In 1774 he made his great Speech 
on American Taxation, and in 1776 a companion and comple- 
mentary Speech on Goneiliation mth America. These are, 
indeed, great speeches, but they are also very largely political 
pamphlets and very powerful ones, that is, we have great 
practical que.stiona involving the future of America, and 
perhaps of England, treated in part scientifically and under 
the light of principles, but also in a party spirit, with rhetoric 
and withal with a certain easiness and literary grace which 
distinguishes them from abstract speculative politics. They 
are, in fact, masterpieces of practical political wisdom ; and if 
their counsels had hut been followed, the great Anglo-Saxon 
race of to-day might have formed the common subjects of 
a great united empire, and a ruinous and humiliating war have 
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been avoided. In fact, Biuke’s coinisol dopfecaliug war wiU> 
America appears just as wise as it appears wrong or doubtful 
twenty years later when urging on war against revolutionary 
France. 

(He became after this a “man of light and loading,” to nsu 
Ilia own phrase j was long the iuspirer of the Whig party, 
though strange to say, considering his pro eminent serviees, he 
never had a seat in any Cabinet. lie carried ids scheino for 
economical reform, which he introduced in a masterly state- 
ment. He opposed parliamentary reform, extension of the 
suffrage, the relief of the Dissenters, that is to say, hjejens. 
nothing of a Democrat, but merely a Whig* with Oonservariv c 
instincts, whom Dr. J^ yon believed to be a Tory at .lioarl,.) 
He made a great speecb in defence of Fox's India Bill (1783) , 
opened the impeachment of Warren T-Iasting.s in auolhor speech 
of unapproachable eloquence and of almost superhuman effort, 
Hu displayed great violence and want of tcmjioi and discretion 
diu'ing the debates on Pitt’s Regency Bill (1789), was iu con> 
sequence (as Mr. Morloy tolls us) neglected by his own party 
and insulted by tiro younger members of the optio-iln party, 
was beginning to feel that ho took party strife ton iimch to 
heart, and that ho nmnifesled an ovor-solicitudo “rolativd to 
the present state of affairs ” unsuitshlo to bis time of life. Ho 
wished to take things cooler, to feel that tlioy' should be more 
indllforeut to him. This was early in 1789 . He w as then over 
s ixty- one years .of age , and ho began to dream of a peaceful 
country life in tho evening of his days, and meditated an 
early r6tireinent_ from Parliament, when suddenly there came 
news from FranSe that changed the current of his thouglrts 
and the tenor of all his remaining years, that drove away his 
thoughts of a retired life, and summoned him to take a leading 
part on a greater stage than the House of Commons, — the stage of 
^European politics at the most critical hour of European history, 
■^•IJor the French Be volution had broken out, and for the next 
six years the eyes of all Europe, and. especially the eager eyes 
of Burke, were turned on France, and fascinated by the extra 
ordinary drama that there began to unfold itself,, 
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§ 2 

Rrom tlie very first he had something like evil foretodiugh. 
In him alone the taking of the KastilJo by the i^opulace aroused 
no joy or exullation, hut only doubt and apprehension, which 
fresh excesses and the rural jacqueries speedily converted into 
alarm, and aversion. The capture of the Bastille looked too 
lilre unjustified rebellion against a well-disposed prince; the 
killing of the governor too like a cruel and savage murder. 
But it might he only a temporary outburst of “ the old Parisian 
ferocity,” and if SO, things might proceed more hopefully. He 
waited and watched the course of events with rapt and anxious 
attention. After the famous night of the 4th of August, when 
the nobles and clergy surrendered their privileges and feudal 
Frajice fell, his apprehensions deepened. After the extra- 
ordinary days of the 5th and 6th October 1789, when the 
king, queen, and infant prince were ooinpolled by force to’ 
return to Paris from Versailles under the most painful and 
humiliating ciroumstanoos, he finally made up his mind ns to the 
evil character of the new Revolution. On 9th Fehraary 1790 
he made a speech in the House, which gives iu sum the views 
he afterwards maintained in hia book. “TIlb Fren ch hml 
shown them.9 e lve3 the ablest architects of ruin t lint lvi .dJ»i4ikgi4i-) 
existed in the world.” . . . They had completely pulled down 
Eo'^'the ground tlieir monarchy, their church, their nobility, 
their law, their revenue, their army, their navy, their com- 
incrce, their arts, aud their manufiictures ; and we were in 
danger from the evil example; with regard to government, a 
danger of anarchy — a danger of being led, “ through an admira- 
tion of snccessful fraud and violence to the excesses of a fero- 
cious plundering and tyrannical democracy,” aud, with regard 
to religion, a danger of atheism. “ Th^ have laid the axe,” he 
.says, “to the root of property”; and they have justified all 
their proceedings by a “sort of digest of anarchy 'called the" 
rights^of inan.” Such was his view thus early formed. But he" 
iheditated longer that he might see the final shape of the con- 
stitution which the Hational Assembly was evolving. {.He sat 
down to write his thoughts at length iu Hovombor, wrota 



93 


ENGLISH POLITICAL PHILOSOPHY 


steadily and at fover-hoat for some jtiotiths ; thou set aside his 
work for a time to got the henofit of tho further development 
of events and further reflection on the now and portentous 
thing. Ho returned to the work, more than ever couviured of 
the correctness of his views on French affairs, and lie iinished 
it with an elahorate criticism of tho French Constitution, which 
was by that time before the world. In October the long- 
expected work appeared, and at once produced an extraordinary 
iinpreaaioii.j 

It well deserved to do so. For it is an extraordinary and in 
some respects a unique book ; a deep book on political philo- 
sophy, but one Avhicli any educated man could comprehend, 
owing to its freer and broader treatment of topics, some of 
which do not easily lend themselves to exact distinctions, or 
the abstract methods of previons political philosoihcrs ; a book 
in which all the powers of the thinker, the iri.sdom of tlie 
practical statesman, the arts of the rhotoi ician, tho felicity nf 
expression of the man of lettcr.s, are blended to produce a 
marvellous whole ;(a book withal in^/^hich are to be di, seemed 
in rough the lineaments of a now political philosophy, governed 
by a new method of treatment, a method diireront from that of 
Hobbes and Locke, dilforont also from those of Ms contem- 
poraries Eous.soau*tod Kant ; — the first EngH.sh boolc, in fact,, 
in which the now Historical Method of inquiry and explanation 
is employed^ 

(_Th 0 immediate object of the book, however, was a practical 
one, not to write a treatise on political science, but to turn 
the tide of admiration which since the capture of the liiistille 
had been flowing in favour of the Revolution) into aversion 
to it,s oxce.sse8 and ferocities, and alarm at its evjh example nf 
property plundered with impunity; to crystallise the mass of 
fluid and nneerbain feelings in a-direction hostile to the Revolu- 
tion ; a thing which might be done by a man with intellect, 
knowledge, and rhetorical gifts, and which done in time might 
produce great and far-reaching results. He felt that it was a 
great crisis, that great things were in expectation and impending 
everywhere, that in many countries there was “ a hollow mur- 
muring underground,” a “confused movement that threatens a 
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general eartliquake in tlie political world.” He knew liib powers. 
He saw his groat opportnnity, and having honestly and sincerely 
made np his mind he set him.self to hi.s task. And he efieoted 
fiis purpose. The reaction and change of opinion he aimed at 
was effected in England and soon over Europe by the timely 
appearance of the book, which had an unparalleled circulation. 

It was indeed a fateful moment, and it might be almost said 
that the attitude of England and of the chief continental Powers 
to the Eevolution depended on which side one man would take, 
and that man Burke; for he alone at that moment possessed the 
necessary powers to instruct as well as por.suade the educated 
and influential classes. A great speech was not enough. A hook 
was requisite which could bo read by many in any part of the 
country, which gould ha read abroad, over Europe. And so 
Burke’s early habit of literary composition and his careful study 
of the best political philosophy stood him in good stead in this 
critical hour, 

(There are defects and errors in the book. It is unsystematic. 
The plan laid down is unfinished. There is a most imperfect 
account of the causes of the great and startling event called the 
Revolution, )which he ascribes to a conspiracy between the new 
moneyed classes and the “political men of letters,” alilce enviou.s 
of their betters and ambitious to take theh place in the 
government of the country, which last, though it was a fact, 
was only one out of many and some of them complex causes. 
(Hot only was his theory of causation defective, his predictions 
were not fulfilled.’'*, Things which he did not behove at all 
possible occurred^ and more and more alarmed him as time 
rolled on.) Prodigious things not within the ken of his philo* 
Sophy, (events that no knowledge of history could have enabled 
anyone to foresee, as in fact he afterwards allowed, took place.^ 

The permanently valuable part of the hook consists in its 
fresh treatment of the fxmdamental political topics, in connec- 
tion with the principles of human nature on its political and 
social side, sometimes in single pregnant sentences, sometimes 

Except in certain instances, an when lie prophesied that if monarchy 
should again over attain entire ascendciioy in Eiance, it would bo the 
“mort completely arbitrary power that has ever appeared on earth." 
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ill whole payes iogother, and npiirl, allogeihcr from his main 
subject. 

^Tho scattered portions when brought together are found to 
contain something like a complete and coherent political syatem 
with a political doctrine; a new theory of the origin and nature 
of society and of government ; of the different kinds of govern- 
ments, with their merits and drawbacks ; of the different ends 
proposed by the diircrent govenimeuts; of property and its Justifi- 
cation ;Jof the Church and the State, their several functions 
and intimate fusion in the British polity; of the anarchic and 
the real rights of man ; in fact, all the topics treated of by 
Hohhes, Locke, aud "Rousseau, together with some not discussed 
by them ; hut all from a new point of view, which allowed 
him to treat the subject in a diflerent and more attractive 
style than was compatible with their abstract and geometrical 
methods. i 

.Rut it is especially when taken ig coimootion with Appeal 
from the N'ew to iha Old Whigs* which is really a continuation 
of the Reflections, a iilling up of gaps and omissions in the 
latter, that ^we gat his complete political theory. It is in the 
Appeal wo got his theory of the people and their natural leaders 
and chiefs, his searching criticism of Eousboau’s dogma of the 
.sovoroignty of tho pooplo, and of equality, together with other 
hiiporlant matters necessary to round his system. 

In the two books taken togetber we liave iu faet a now 
answer to the old tuul fundamental political questions, and a 
defence of civil society, attacked in theory by Eousseau and in 
- earnest fact by the advanced Eevolutionists across the Channel; 
^a theory different in most of its conclusions from that of 
HSbbas, but yet so far agreeing with him that he thinks an 
established government^ or existing constitution of whatever 
form ^should he accepted and obeyedjjin particular, that our own 
balanced and ancient constitution should be “ enjoyed not dis- 
cussed.” (It is different again from the theory of Locke, but 
yet so far agreeing with his own earlier Lookian creed that ho 
thinks a de'spotic or absolute monarchy is not a legitimate 
government) and that liberty, that is, as he explains, a “regu-l 
lated liberty inseparable from justice,” is the greatest good- 
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[_TTis theory again i'i different from that of Bcntiiani, ids mime- 
(li.ile &uc(’e&Ror as ciuef political prophet, in that he docs not 
defend laws and political institutions solely on the ground of 
general utility, hut also on the ground of long continuance^or 
rresci'iption. 

§ 3 

The immediate occasion of the publication of the lirjieciione 
was the preaching of a sermon by the eminent moralist l)r, 
I’rioe, on Novemher i, 1789, at a diesenting meeting-house in the 
(Jld Jewry, in which, after exulting in the spectacle of the King 
and Queen of France being led in triumph to Pans, lie main- 
tained that the English people had acquired by their Revolution 
of 1G8S three fundamental rights, namely, to choose their own 
governors, to cashier them for misconduct, and to frame a new 
government at pleasure. This Burke denied, and he disclaimed 
the alleged rights in the name of the English people. Sueh 
political rights and privileges as they really enjoy, he declares, 
are inheritanees derived from a long ancestry stretching from 
Magna Cliarfca to the Declaration of Rights (1689). They were not 
rights conquered at the Revolution, especially the three alleged 
rights of Dr. Price were not conquered. Their real rights bore 
little resemblance to the new rights of man with which Dr. 
Price would identify them. They were rights, liberties, fian-* 
oliises inherited, not “natural rights” or “rights of man.” 
They were derived from ancestors, to he enjoyed and then, 
transmitted to posterity, just as property is inherited, enjoyed^ 
and passed on. 

By this view of the people’s liberties (and the like holds of 
the rights of the Crown and of the nobility) our pqlitioal syfteni 
becomes, according to Burke, “ the image of a relation in blood 
binding up the constitution of our country with our dearest 
domcBSoXics', and adopting onr fundamental laws into the bosom 
o^im “family affections,”— a 'view which does jial,,S»l,U£[^“a 
principle of improvement, while it furnishes a sure principle of' 
conseryatiou and a sure pnipciple.of transmigaiop, In this way^ 
file spiiit of freedom is tempered with an awful gravity, and 
the^sense^of long and liberal^dqscent jn.spicts„)vji%^^!aisa.,qi 
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habitual native, dignity whicli prevents upstart iiisolonce. . . . 
Our liberty beoomBs a noble freedom, having pedigree and 
illustrating ancestors.” 

Our whole political sysloni is a thing depending on inherit- 
ance and long history ; in France it was otherwise. There the 
people had lost their political inheritance, their ancient privi- 
leges, though they had not lost the memory of them. They 
might have been recovered in precise form at this Eevolution. 
The French people might have gone back on their past history ; 
they might have recovered their original constitution, the 
elements of which existed formerly “ very nearly as good as 
could ho wished.” But they have not done so, hut have made 
the fatal mistake of breaking completely with their past history, 
of acting “ as if they had never been moulded into a State and 
had everything to begin anew.” 

And supposing the past generation had appeared unworthy, 
they might have gone still farther back the long stream of their 
history till they found an ancestry worthy of their respect and 
honour ; or they might have copied from the English constitu- 
tion, to their own honelit and as a good example for the world. 

The Freucli reformers had simply missed a golden oppor- 
kmity. “ There was a smooth and easy career of felicity and 
glory laid open , . . beyond anything recorded in the history 
of the world,” Instead of this happy consummation, Franco 
_ was a wide ruin materially and morally ; poverty over the 
land, a ferocious dissoluteness of manners, insolent irroligion 
in opinions and practice, universal coiTuptioa— the instructive 
monuments of rash and ignorant council, proceeding from 
extravagant and presumptuous speculations, which have taught 
these reformers and councillors to disregard all the past of their 
country. Were these terrible results, like the devastation 
accompanying a civil war, at all necessary? Far from it. 
There was no opposition to the National Assembly. It was 
a “2rar6 choice of evil.” 

What was the cause? The composition of the National 
Assembly, lie replies, made up chiefly of country advocates, 
village curds and doctors, but without men of property, 
especially of landed property. 
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Compare sucli a body witli tlie BriLisli House of Coiiimona, 

“ in which is t,u be found everything illustrious in rank, in 
descent, in hereditary and acquired dignity, in cultivated 
talents, in military, civil, moral, and political distinction that 
exists in the country.” And then observe the fact that the 
House of Commons, though its power is very great, is “ limited 
by laws, constitutional usages, positive rules of doctrine and 
practice, limited again by the House of Lords and the power 
of the Crown.” In fact, its powers are but a “drop of water 
in the ocean” compared with the powers usurped by an 
Assembly that was restrained by no fundamental law, no 
convention, no respected usage, and so far from being checked 
or limited by a constitution that it may make any constitution 
it pleases, and was now engaged at that very congenial task. 
There was absolutely no restraint. There “was nothing in 
heaven, or earth to control them.” Not the representatives 
of the clergy certainly, who were chiefly discontented and 
ignorant country curates, and not the best of their order, 
or they would not have abandoned their proper function 
of guides to their flocks; nor a small nuniher of nobles, who 
had betrayed their trust to gratify theh ambition. In every- 
thing in France they “ were off the high road of nature,” and the 
fundamental reason was because “ the property of France did 
not govern it,” with the result that property was destroyed and 
liberty had ceased to exist. There was but a paper circulation 
and a'stock-johhing constitution. 

§ 4 

(This first group of reflections and sweeping denunciation of 
the National Assembly merits some words of comment. And, 
first, the notion that Frenchmen might have claimed their 
liberties as an inheritance of which they had boon dispossessed, 
or fallen hack on a long-forgotten constitution, is away from, the 
facts,^ 

The plea they urged was different. We claim rights, they 
said, that all men should possess, that belong to the nature 
and dignity of man as such, and especially to men in the 
7 
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most civiliaocl coimiranities, riglits tliat onv boat ]iIiilosn{)bevs 
say WQ should possess, hut which iioithor wc noi' our lathora 
over did enjoy, or the latter only in inipoidecfc and doubtful 
form a long time ago. Wa believe in natural riglits. There is 
a natural justice so long as there ia a moral sense and a sense of 
ju&tioD in men. These natural rights, civil and political, that 
wo should possess, we have from time iminomorial been deprived 
of, and we now reclaim them, not on the same grounds as the 
English people, who enjoy most of them, can claim them, not 
on grounds of inheritance and long possession, hut for an 
opposite reason, because we ought to enjoy them, because they 
are natural rights not possessed by ns. And it would only 
make this claim the stronger, if it bo true that in past time we 
possessed them.^ If we once possessed them, our oppressors 
ami plunderers can only plead prescriptive rights for their 
oppression. But no time, however long, can create prescrip- 
tive rights to deprive us of natural and imprescriptible rights, 
the right to liberty and the fruits of our labour, of which the 
great majority of Fronchmeu are deprived. 

And this plea is sound, as wo shall see later when ho formally 
riusos this very question. The people of a civilised country 
ought to enjoy liberty, until at least it proves itsolf unfit to 
have it, as may happen. And its citizens ought to havo the 
benefit of social justice as revealed to tlio wisest jural and moral 
opinion of tlio age. Bul^tl )0 French people before 1789 neither 
enjoyed liberty nor could obtain justice, and the time had 
arrived to claim them with power and emphasis.^ (^When is the 
right time 1 When the desire for them is strongly and widely 
aroused, as it was in Franco in 1789.^ The result was the 
speedy fall of the old government, and temporary anarchy ; a 
political as well as an agrarian and social revolution unparal- 
leled in history, of which disorder, lawlessness, and crimes 
were necessary accompaniments. 

According to Burke, the task of the Assembly was easy, a 
“ smooth career of glory,” But few historians of the Revolution 
agree with him. To fall back on a dimly discernible constitu- 
tion in the far past would have been impossible, and would 
not have satisfied the exigencies of the time; while to imitate 
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tlie Engliali one, full of imperfections and unworkable, without 
corruption, as the chief animating principle of the whole 
system, however suitable to English circumstances at the 
time, would have been a questionable course, at all events 
was one which did not recommend itself to the ablest amongst 
the members of the Assembly. And in spite of Bnrke’s 
denunciations there were able men in it. ^hlot unnaturally 
then, when they had a free hand, they aimed at producing 
the best constitution rather than copying a model full of 
defects j not unnaturally, too, in their constitution they as- 
serted and affirmed the doctrine of natural rights, just as the 
framers of the American constitution had done some years 
before. 

In tire meantime the principal measures, such as the abolition 
of the remains of the feudal system on the night erf 4th August, 
were absolutely necessary, and the sacrifices required were even 
made cheerfully by the representatives of the nobility, while 
the partial confiscation of the corporate property of the Chui'ch, 
so passionately denounced by Burke, was a defensible measure 
that has since been frequently imitated. It was oven a 
necessary measure in the state of national banlcruptcy in which 
the Assembly found the finances, i while it mitigated the evil 
necessity as much as possible by allowing salaries to the 
sermenU clergy and pensions to the monks. 

For the disorganisation and anarchy that followed, the 
Assembly was not much to blame. The army was disorganised, 
authority paralysed j the peasantry in a state of revolt agaiust 
their Seigneurs j a social war was going on, if it can he called a 
war where the people met with so little resistance ; industry 
was interrupted, famme in the land, a state of universal and 
unprecedented ferment and agitation, — all this, together with 
bankruptcy, an inheritance from the ancient regime. In short, 
there never was such a task put before governors or legislators, 
not even before our Long Parliament. It is true that many of 
the members were men of mere theory, and comparatively few 
had had experience in government or affairs. But they were 
not specially mindful of their own interests, as Burke argued 
’ Leoky, Eistm-tj of Ettglcaid, vol, v. p. 463. 
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they must be. They were as disintercsLed a Parliament a,s ever 
met — full of earnestness, enthusiasm, and pairiotism. The 
lawyers, though numerous, were not in ,a majority, and they 
did not legislate mainly with a view to make professional 
business for themselves, as Burko argues they would do. Nor 
were the traders the ignorant men he represents them, hut 
intelligent men of the higher commercial class. Moreover, 
there were many judges of the inferior tribunals in the Tiers 
Mat. As to the absence of the landowners, it is no wonder 
they were not chosen by the peasants, who desired mainly that 
their dues and burdens should be diminished. But in the two 
other orders the landowners were fully represented. That the 
inferior clergy was so numerous wa.“ due to the fact that the 
great body of them wore dissatisfied with the previous order of 
things, which gave all the loaves and fishes, all the prizes, to 
the higher clergy with aristocratic connections, leaving the 
great body in hopeless poverty. 

(All the ills of Franco, according to Burke, came from the 
Unnatural fact that property did not govern, But why should 
property govern in France at that crisis ? Property was mis- 
trusted, because it was contrary to its interest to make the 
necessary reforms, heoause if it had not in the past governed 
unjustly, it yet enjoyed the fruit of the had government which 
protected the unjust privil^es of the propertied classes. The 
Ee volution, in fact, as M. Taine in his great work says, wasi 
essentially and above all else a rising against property and 
unjust laws of property, especially landed propertyj) In fact,’ 
the day, long deferred, was come for a reckoning. A great 
change was requited in the government and in the law, above 
all in the laws respecting property ; and in these oh'cnmstanccs 
men of landed property would not he the fittest legislators and 
rulers, nor would the twenty-four millions of common people, 
especially those in the rural parts, he likely to send up landed 
proprietors to represent them. They did, however, send up 
other classes of rich men, including many financiers and 
merchants,^ hut not farmers-general of the taxes. 

He raises the important question of the true qualification for 
' Lecky, History o/Enylaml, vol. v. pp, 431, 432. 
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govcrnuieiib, a question iiioi-e fully considered in llie A^>peal 
from the New to the Old Whiys. And first as to those who uvo 
not lit to govern. Common labouring men, mcchauics, and 
artisans, cannot be equal to the situation. Such men indeed 
ought not to suffer oppression, but the State sulfers oppression 
if such as they, either individually or collectively, are permitted 
to rule. “ You may imagine that in calling them to power 
you are only oiiposing unreasonable projudic6.s. You are in 
reality merely at war with nature.” 

Would he therefore “confine power, authority, and dis- 
tinction to blood and names and titles ” ? His reply is very 
remarkable, and deserves full quotation. He affirms that “ there 
is no qualification for government, but virtue and wisdom, 
actual or presumptive ; wherever they are actually found, they 
have, in whatever state, condition, profession, or trade, the 
passport of heaven to human place and honour. Woe 
to the country which would madly and impiously lejeet 
the service of the talents and virtues, civil, military, or 
religious, that are given to grace and to serve it; and would 
ooudenin to obscurity everything formed to diffuse lustre and 
glory round a State. Woe to that country, too, that passing 
into the opposite extreme considers a low education, a mean 
contracted view of things, a sordid mercenary occupation, as 
a preferable title to command. Everything ought to he open, 
but not indifferently, to every man. Ho rotation ; no appoint- 
ment by lot; no modo of election, operating in the spirit of 
sortition or rotation, can he generally good in a government 
conversant in extensive objects. . . . I jlp not hesitate to say, , 
tl\at the road to eminence and power, from obscure condition, 
ought not to be made too caisy, nor a thing too much of course. 
If rare merit be the rarest of all rare things it ought to pass 
through some sort of probation. The temple of honour ought 
to be seated on an eminence. If it he opened through virtue, 
let it be remembered too that virtue is never tried hut by 
some difficulty and some struggle.” 

“ N^thiiig_^is__a due and .adequate representation of a State 
tijat does not represent ite ability as. well as its property. Hut 
as ability is a vigorous and active principle, and as property 
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is sluggish, inert,, and timid, it can never ho safe from the 
invasions of ability unless it be out of all proportion in the 
representation. It must be represented, too, in great masses 
of accumulation, or it is not rightly protected. The character- 
istic essence of property, formed ont of the combined principoles 
of its acquisition and conservation, is to be unequal. Tlie great 
masses, therefore, which excite envy, and tempt rapacity, must 
be put out of the possibility of danger. Then they form a 
natural rampart about the lesser properties in all their grada- 
tions.' . . . The plunder of the few would indeed hut give 
a share inconceivably small in the distribution to the many. 
But the many are not capable of making this calculation ; 
and those who lead them to rapine never intend this dis- 
tribution.” 

Now, as to the general principle here laid down that property 
rather than ability should rule, it would seem to he sound, and 
in settled governments in our day it is largely realised. It is 
realised in England, Germany, Austro-Hungary, less so in 
Trance or the United States where the deputies are paid, or 
even in Russia where a skilled bureanoracy rules under the 
Czar. ^That property should rule, directly or indirectly, is in 
the natural course of things, and is necessary if the proteotion 
of property is, as all political philosophers agree, a chief end 
of government. To give it the necessary security it would 
seem necessary to give the holders of the larger masses of 
it a large share of political power. But it is also necessary 
to give ability as such, even with no property, some share, 
as Burke allows,- to give a share to the “worthiest" and 
the wisest, on account of the benefits they may confer on 
the State. ^ And doubtless the greater part of the ability of 
a civilised community will naturally he directed to more 
profitable and more suitable, if le® dignified, fields of activity 
in which it may acquhe property for itself, or, if not property, 
reputation ; to industry, or art, or literatoe, or the learned 
professions. (Still it is desn-able, as Burke says, that a small 

' But tile lesser properties servo reciprocally to defend the greater 
masses, by rallying the smaller proprietors in defence of the principle 
of property in general, if attacked. 
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proportion of ability as sucli, political ability, as well na 
property, should be represented in Patliament or National 

in 1789, there was much discontented ability, 
and hostile to landed property. It does not appear that any 
large proportion of such got into the National Assembly. A 
much greater niunher of advocates without briefs entered the 
next (the Legislative) Assembly and the Convention; able 
men, but full of theories and hostile to property, and then the 
remarks of Bnrke were fully borne out. There was, as Taine 
points out, a terrible ruin and a vast confiscation and plunder of 
property, though under the specious plea of State necessities. 
The property of the emigrant nobility was of course confiscated, 
as was that of the clergy in part; while in 1793 the rich, merely 
as such, were seriou.sly in danger. This, however, was only 
for a time, though doubtless the danger was o!ie of the reasons 
that made the despotism of the Empire so acceptable and 
readily endured. Property was seoure, but ability also got its 
chance under Napoleon in the army and in. the civil administra- 
tion, as the necessary and best support of his authority. And 
this advantage which Talent owes to the Revolution it hn,s held 
ever since, as well for its own benefit as for the general good 
of the State. 

§ 5 

To return to Eurko’.s text. Be.siiles discrediting the P roiich 
Revolution, he is specially desirous of holding to reprobation 
Dr. Price and Dr. Priestley, the chief of the English sym- 
pathisers with it; and it is by alternately combating the 
Revolution and its English abettors that hia own political 
philosophy, the permanently valuable part of the work, is 
evolved. Now, Dr. Price in his political sermon had denied 
that the English were a free people, because they were for the 
most part not represented in the House of Commons, which 
was elected by a small minority open to bribery and corruption. 
It was therefore vain, as Burke complains, to speak to such men 
of the liberties of Englishmen as a precious inheritance derived 
from ancestors, with title-deeds and armorial bearings, which 


Assembly.^ 
In France, 
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appeared to them like paying off all Imt a favoured foiv with 
fiii.6 words ; equally vaiu to refer to the fundamental laws of 
the country or the fixed form of tlic liiiglish constitution under 
which this country was strong and prosperous. '^Tliey care 
nothing, he complains, for antiquity, precedents, charters, or 
Acts of Parliament which, in their opinion, merely guaranteed 
a limited liberty to a limited class. They make appeal to 
a different charter, to the “rights of man,” and whatever 
governiuent docs not allow these rights in all their plenitude, 
stands condemned.'^ Their objections are “ just as valid against 
an old and beneficent government, as against the most violent 
tyranny or tlie greenest usurpation.” ^After this passing shot 
at their doctrine of the rights of man, which, how'ever, hits 
deep, be goes on to state his own theory of the rights of 
man, an important and interesting theory, in which he throws 
out a challenge to his adversariesf while declining to join issue 
with theh clumsy political metaphysics. 

allows that men in civil society have real rights, both 
political and eivil.'^ “ If,” he says, “ civil society be made for 
the advantage of man, all the advantages for wliich it is made 
become his riglita.”J Now civil society, and law its oliaracter- 
istio essence, differential feature, and binding force, was so 
intended, as all philosophers are agreed. 

“ Par am I from denying in theory ; full, as far in my heart,' 
from withholding in practice . . . the i-eal rights of men. In 
denying their false claims of right I do not mean to injure 
those which are real, and are such as these piretended rights 
would totally destroy. If civil society he made for the ad-‘ 
vantage of man, all the advantages for which it is made become | 
his right. It is an institution of beneficence ; and law itself is 
only beneficence acting by a rule. Men have a right to live 
by that rule ; they have a right to justice ; as between their 
fellows whether their fellows are in politic function or in 
ordinary occupation. They have a right to the fruits of theh 
industry and to the means of making their industry fruitful. 
They have a right to the acquisitions of their parents ; to the 
nQurisliiaont and improvement of their offspring ; to instruction 
in life, and to consolation in death. ^'''Vhateyfir.-eaolr-.man oalJ' 
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separately do witlioiit trespassing upon others, ho has a right 
to do for himself j and he haa a light to a fait portion of all 
which society, with all its comhinations of skill and force, 
can do in his favour. In this partnership all men have equal 
rights; hut not to equal things. He that has- hut five shillings 
in the partnership has as good a right to it as he that has five 
hundred pounds has to his larger proportion. But he has not 
a right to an equal dividend in the product of the joint stock ; 
and Ms to the share of power, authority, and diiection which 
each individual ought to have in the management of the State, 
that I must deny to be amongst the direct, original rights of 
man in civil society ; for I have in my contemplation tho civil 
social man, and no other. It is a thing to be settled by con- 
vention.”} 

We have here, perhaps, the most important paragi'aph in the 
enth'e book, and fortunately, though it raises vital questions, it 
is tolerably clear and free from rhetoric or apparent bias. 

It is to be noted that he allows to men in civil society 
certain real rights, while he denies others claimed by Dr. 
Price and other thinkers. He allows rights or “ advantages ” 
conferred by law, which is only “ beneficence acting by a rule ” 
(a description which would be true if there were no bad laws 
or class legislation). (.Apparently he does not believe there are 
any moral or natural rights as distinct from those conferred 
by law. And apparently all law is just and perfect and un- 
susceptible of improvement. But both of these are funda- 
mental mistakes^ Actual law may he had, and there is such 
a thing as natural law as surely as there is moral law, of 
which the former is a part, a thing acknowledged by all 
moral philosophers, jurists, equity lawyers, by all except the 
later utilitarians, by Burke himself in another place. But 
natural law implies natural rights, or “rights of man ” if 
anyone prefers the phrase. Sudiripits would he ampler 
'^in a state of nature, because the business of law is to limilj 
some of them in society for the good of the whole.} This 
natural law is earlier than civil or positive law, as morality 
is earlier; it is deeper than law, is the model to which law 
should approximate by incorporating as much as possible of it, 
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provided sucli addition is not contrary to the general good, or 
does not trench on the general liberty which is one of the 
greatest goods. ^Tlie legal rights are never co-extensive with 
these natural rights, but they tend to approximate to them; 
they are sometimes, brrt not in many cases, in conflict with 
them, as where the law recognises slavery and gives the owner 
legal rights contrary to the natural right to liberty. } And that 
natural law is the model which the civil law ought to follow, | 
is recognised by all pliilosopheis and jurists from Eoman times I 
to our own, It was recognised by Burke’s contemporary. Black- 
stone,^ as well as by the French jurists, and not alone by 
Rousseau. It has indeed been denied by Bentbam on the 
ground of its anarchic tendencies, also nominally denied by 
Burke for the same reasons, and in consequence the doctrine 
fell into temporary discredit in England. 

But it never lost credit in Germany, it is the foundation of 
the Philosophy of Right of Kant, while in England it has been 
taken up hy Herbert Spencer into a deeper utilitarianism than 
Bentham’s ; and as it already is part of the English intuitional 
morahty and of the Kantian morality, it is likely to prevail 
more and more in the future.^ 

Let us now take up the real rights of man as given by 
Burke. He allows to men the “right to the frqits of their 
iadustry," and to the “ means of making Ihoir industry fruit- 
^ful.” But if so, was it just that more than one-half the fruits 
of the French peasant should he taken from him for generations 
by Soignoiial exactions, monarchical and clerical taxes ! Then 
in the case of large manufactures Iiow are we to measure the 
“ fruits of industry ” I How much should go to the employer, 
the skilled, and the unskilled labourers respectively 1 Is all to 
go to labour, as the Socialists say, or is the amount to be 
settled by contract 1 Are the skilled and unskilled to get equal v 
shares of the fruits? The real right here alleged does notl 
carry us far; it is too vague. Then the children have al 
right to the acquisitions of their parents. Yes ; hut if several, 
is it in equal or unequal shares? By Eoman law, which 

' Blaokstono’s Commentaries, Introduction, p. iS. 

* Social Staiies, also Matt versus llie State, cliup. iv. 
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the French Code has followed, the shares are made equal. 
By English law, following the custom of primogeniture, 
if a man dies intestate, his real property is assigned to the 
eldest son. 

Other important questions are raised here, and not answered 
on Burke’s principles. Is the law to follow our natural sense 
of justice (natural law), or to follow a custom or principle like 
primogenitiu'e, suited to a past social state hut less suited to 
our own or future ages? Should the parent be permitted to 
dispose of his property in an absolutely unfettered maimer, and 
even to the extent of disinheriting one or all of his children 1 
Is it one of the “ real rights ” of man to dispose of his property 
by will absolutely as he pleases, and to fix its destination for 
centuries after his death 1 

If a man have a right to the fruits of his industry, would 
not rents he unjust and oppressive which, in a country mainly 
agricultm'al, amounted to more than half of the fruits, andi 
which, if, in addition, it was overpopulated, might through com- 
petition amount to the total produce except bare subsistence 1 
We see that, even if Burke’s real rights were admitted, they 
raise disputes that can only he settled by falling back on our 
sense of natural justice, assisted by reason, and so by eovert 
reference to some natural rights of man. Again, he^allow.s that 
a man has a right to a “ fair portion ” of “ all that society, with 
all its comhinations of skill and force, can do in his favour.” 
But what is a fair portion 1 It would seem a share proportioned 
to his property, and, by consequence, a poor man’s share would 
be zero.*^ He certainly has not a right to an “ equal dividend in 
the product of the joint stock.” To this we must agree. ^Then 
as to political rights, he has not a right to “ an equal share of 
the public authority or influence in the direction of the State,” 
for in a given State that is a matter settled by convention, since 
we are not discussing the rights of man in a pre-oivil State. 
What these primitive rights were is not in question. But, 
we ask, admitting a convention ot'original social contract, does 
it bind all future generational Gan a convention never be 
improved, altered, or made afresh ? the- terms of a bargain, 
originally imperfect, never be revised ? Or, if the constitution 



io8 ENGLISH POLITICAL PHILOSOPHY 


contains the terms of the convention, can it lu'vur be rovibeiH 
and might not every adult male who is not a pauper claim 
to have a vote under it 1 Has ho not a natural right —a right 
founded on justice — to a single vote as a man, though not to 
equal influence in the direction of the State, which everyone 
allows to be absurd 1 

But Burke, though professing disdain for political meta- 
physics, is obliged to go for a moment into that shaking quag- 
mire. He admits that there may be a state of nature in which, 
as Hobbes maintained, men have a much greater amplitude 
of rights, of natural rights, than men in any civil society. He' 
so far agrees with the theorists as to say that “ one of the 
first motives to civil society, and whicli becomes one of 
its fundamental rules, is that no man should he judge in Ms 
own cause." By this he abandons a very great and important 
right of man in a state of nature, or, ns he calls him, 
“unoovonanted man,” the right, namely, to judge for himself, 
to assert his own cause ; also ho abandons in great measure tlie 
right of self-defence, the “ first law of nature.” He gives up 
his right to he his own judge that ho may get justice, and the 
private right of self-defence that he may get the stronger 
defence of the public sword ; that he may get some liberty, he 
makes a surrender in trust of the whole of it. 

Government is thus an hivention, a contrivance of human 
wisdom, to provide for human wants. S Bnt outside of sooiety 
and government there is the “ want oi a sufficient restraint on 
the passions.” Here we liave possibly a u'eminiscenoe of 
llohhes. This restraint on the passions, not only of individuals 
but even of the mass and body, can only he exercised by a 
power out of themselves, and “ not subject to that will and to 
those passions which it is its office to bridle and subdue ” ; such 
restraints, being useful, are also to he reckoned rights of men 
as well as their liberties — a doctrine which disposes of 
Eoueseau’s doctrine of the sovereign people, and Dr. Price’s 
theory that the people can cashier their kings, unless the 
sovereign places these restraints on itself or agrees that it will 
suffer such restraints to he pub on its capricious will. But he 
adds, as the liberties, the restrictions, vary with iimes and 



BURKE 


109 

eircumsiances, and admit of many modificationa, it tp folly to 
discuss them in an abstract manner. 

(fie does not absolutely admit that civil society originated in 
a social contract, nor does he deny it. Eut he says, if it 
originated in a convention (social contract), that contract must 
be its law, and the legislative, judicial, and executive powers 
“ are its creatures ” ; in other words, the form ofi, government 
and constitutions spring from it, under which, therefore, man 
can no longer plead natural rights, but oidy such as have been 
settled by the constitution generated by the social contract. 
But, as he says, it is foolish to discuss the question in the 
abstract fa.shion, since constitutions vary with times and 
circumstances and countries.^) Let us therefore drop that way 
of looking at the subject. 

He then goes on to show that “ the moment you abate any- 
thing from the full rights of man each to govern himself, and 
suffer any artificial positive limitation upon these rights, from 
that moment the whole organisation of government becomes a 
consideration of convenience. This it is which makes the 
constitution of a Stale, and the duo distribution of its powers, 
a matter of the most delicate and complicated skill. It 
requires a deep knowledge of human nature and human 
necessities, and of the things which facilitate or obstruct the 
various ends which are to be pursued by the mechanism of 
oivU institutions. The State is to have recruits to its strength 
and remedies to its distempers.” 

And from this you might suppose that a constitution like 
the English one was made at a stroke or a sitting by skil- 
ful statesmen or constitution-makers like the Ahb6 Sieyes, 
instead of being a matter of slow growth and accommodating 
itself to changing circumstances, in particular to the changing 
power of king, aristocracy, and people. Our constitution has a 
history. It was not made at a particular time by mere states- 
men. The wisdom and adaptation, such as they were in 
Burke’s time, wore never the result of the wisdom of one, though 
some of the particular changes and improvements came from 
superior statesmen and legislators. All this, indeed, Burke well 
know, and elsewhere strongly insists upon it. 
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I.T0 make a constitution, he adds, is a delicate matter, and 
the “ science of constructing a commonwealth, or renovating or 
reforming it, is, like every other experimental science, not to bo 
taught d itriori.") 

All this is directed against the men of theory, the Eous- 
seaus, and Prices, and Sieyeses, the men who drew up paper 
schemes of constitutions without over havmg mingled with 
affairs. There is some force in it when the details of a 
constitution are under consideration ; then the man of practice 
is required, and good models, if they can he had. Eut still 
the origin, nature, kinds, and growth or history of constitu- 
tions are matter for “ the professor of metaphysics,” as he 
styles the speculators on government. He would rebuke their 
presumption in invading his province, because the science of 
government is a piactical matter and intended for practical 
purposes — a matter which “ requires experience, and even more 
experience than any person can gain in his whole life, however 
sagacious and observing he may be ” ; all which may he true, 
but little to the purpose. The Trench were making a con- 
stitution for the first time. They believed in tlieir ahsti'act 
rights, in natural rights, in the rights of man, and they meant 
to recognise them in their constitution, and not to follow the 
English model, of wlricli Burke was so enamoured. As they 
had not experience, they had to acquire it. But they had the 
knowledge of other constitutions before their eyes, and they 
had the speculations of political philosophers like Eoussean, 
which counted, and rightly, for something, although subject to 
human fallibility. 

I Eeturning to the rights of man in society, they are at least, 
he thinks, dillerent from the primitive rights in a state of 
nature, and it is absurd to confound them as if they were^ 
the samc.^ The rights, as conceived by the theorists, are all 
extremes, — “in proportion as they are metaphysically true 
they are morally and politically false ” ; whereas the true 
rights of man are in a sort of “middle,” or mean, incapahle 
of definition, hut still discernible. 

As before asserted, the rights in government are those 
advantages which may lie in balances between different goods, 
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compromises 'bet'wepn good and evil, even between evil and evil, 
and true political reason is a computing principle ; adding, 
subtracting, multiplying, and dividing these quantities, which 
are not mathematical or metaphysical, but true “ moral de- 
nominations,” 

With the theorists the rights of the people is the .same 
as their power, which makes might equal to right. The whole 
of them, however, have no right inconsistent with virtue, 
especially prudence, the chief virtue. They have therefore 
no right to what is not reasonable, or to what is not for their 
own good; which last is certainly sound and important 
doctrine, though whether they might not plead for a right to 
vote for representatives as an advantage to themselves, and not 
inconsistent with the good of the commonwealth, is a question 
left unanswered. 

And here he leaves this central and important question, 
after rather imperfect treatment, to be taken up afterwards in 
the Appeal from the New to the Old Whigs. 

§ 6 

A third passage in Dr. Pi ice’s historic sermon, where he 
speaks of the people of Prance “leading their king in triumph, 
and an arbitrary monarch surrendering himself to his subjects,” 
rouses Burke’s indignation. Such a spectacle was not the 
triumph of France, assuredly, nor yet of the National 
Assembly, forced to let its authors and chief actors go 
unpunished because equally with the king they were obliged 
to be submissive to the savage sovereign people. The 6th of 
October was such a day as “ to blot the sun out heaven.” It 
was a day that the better members of the Assembly wished to 
forget, but which history will not suffer to be forgotten. 
“ History, which exercises her awful censure over the proceed- 
ings of all sorts of sovereigns, will not forget either those 
events or the era of this liberal refinement in the intercourse 
of mankind.” And then he himself briefly re-tella the story 
of the bloody morning of October 6, and the terrible day 
and the shameful triumph, in words not easy to forget. Ha 
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goes on to say tliab the uxalled rank of fho pcrsonagos 
king and queen) and tlie innocence of their oliildren, he 
himself “not being illununated by a single ray of the new- 
sprung modern light,” did not a little add to his sensibility ; 
finally, he ends the story with a magnificent hurst of feeling 
and rhetoric^ — the famous lament for the queen and for the 
vanished age of chivalry, which made it possible for such a 
queen to suffer such indignities. 

After this passage, in which he gives the reins to his feel- 
ings in pathetic and beautiful words, he suddenly restrains 
himself, and after his fashion passes from the highest flight 
of rhetoric mto the cool and collected state of mind proper 
to the political thinker. The vanishing of the age of chivalry 
gives occasion to show the essence of chivalry, what it had 
done for mankind and civilisation, and what was likely to he 
the effect of its disappearance. 

The old sentiment and opinions that were perishing in 
France were due to the ancient chivalry, whose principle 
had subsisted down “even to the time we live in.” It had 
given its character to modern Europe, distinguishing it from 
all the States of Asia, and even from those of the ancient 
world. “ Without confounding ranks, it had produced a noble 
equality,” and handed it down through all the gradations of life. 
It was this opinion “ which mitigated king.s into companions and 
raised private men to be the fellows of kings. Without force 
or opposition, it subdued the fierceness of pride and power ; it 
obliged sovereigns to submit to the soft collar of social esteem, 
compelled stern authority to submit to elegance, and gave a 
domination vanquisher of laws to be subdued by manners.” 

“ But now all is to he changed. All the pleasing illusions 
which made power gentle and obedience liberal, which 
harmonised the different shades of life, and which by a bland 
assimilation incorporated into politics the sentiments which 
beautify and soften private society, are to he dissolved by this 
new conquering empire of light and reason. All the^^ecent 
^drapery of hfe is to he rudely torn off ; all the superadded ideas 
' lurnishe'd'-'irom the wardrobe of a moral imagination, which 
the heart owns and the understanding ratifies as necessary 
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to cover the derceta of our naked shivering nature, and to raise 
it to dignity in our own estimation, are to be exploded as 
a ridiculous, absurd, and antiquated fashion.” 

“ On this scheme of things a king is but a man j a queen is 
but a woman; a woman is but an animal, and an animal not 
of the highest order. All homage paid to the sex in general as 
such, and without distinct views, is to he regarded as romance 
and folly. Regicide and parricide and sacrilege are hub fictions 
of superstition, corrupting jurisprudence by destroying its 
simplicity. | The murder of a king or a queen or a bishop or 
a father are only common homicide ; and if the people are by 
chance or in any way gainers hy it, a sort of homicide much 
the most pardonable, and into which we ought not to make too 
severe a scrutiny.” 

"On the sohenie of this barbarous philosophy, whioh is the 
offspring of cold hearts and muddy understandings, and which 
is as void of wisdom as it is of taste and elegance, laws are to 
be enforced only by their own tenons. In the groves of their 
academy, at the end of every vista you see nothing hut the 
gallows. . . . Our institutions can never bo embodied ... in 
persons, so as to create in us love, veneration, admiration, or 
attachment, which public alFections, together with manners, 
arc,” as he profoundly remarks, “ required sometimes as 
supplements, sometimes as corrections, always as aids to law.” 
Institutions embodied in persons ought to attach ua ; the system 
of maimers of a nation ought to give a relish. “To make ua 
love our country our country ought to be lovely.” 

Take away ancient opinions and rules of life ; we have no 
longer a compass to govern us. Europe certainly was flourish- 
ing in the year of the Revolution. How much may have 
been due to the ancient system of manners it is hard to say, 
hut on the whole their operation was beneficial, he thinks. 
Our manners, opinions, conversation were traceable to two 
causes or principles, or rather the result of the two acting 
conjointly — the spirit of religion and the spirit of chivalry. In 
the first place, they kept learning in existence, the clergy hy 
profession — it was a pait of their function^ — the nobility by 
patronage, and this during the din of arms and during the 
8 
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JJaiL Ages, “ wliilsfc govoninients woi'c rntlier in llieii' causes 
than formed.” And learning paid back with nsiiry what she 
received from the nobility and priesthood, “ by enlarging their 
ideas and furnishing their minds.” But now learning, as in 
France, has grown ambitious, and aspires to bo master. But 
from what was going on in France he prophesies that “ along 
with its natural guardians and protectors learning will be cast 
into the mire and trodden down under the hoofs of a swinish 
multitude” — a prophecy that proved all too true dining the 
terrible six years that followed. 

Still more, even commerce and trade and manufactures, 
the gods of our economical politicians (men like Pitt and 
Shelburne, who believed in Dr. Price), are tbemselves perhaps hut 
only “ creatures,” only effects and not “ first causes ” that we 
choose to worship. They certainly received encouragement in 
their infant years from the nobility and clergy, their best 
patrons and customers. “ They grew under the same shade in 
which learning flourished ” ; and they, too, may decay with 
their natural protecting principles. In France, at least, they all 
appear to be going down together — nobility, clergy, learning, 
arts, oommercQ. And what a prospect for a once polished and 
civilised country, in the front of European civilisation, — a 
nation of gross, stupid, ferocious, and at the same time of poor 
and sordid barbarians, destitute of religion, honour, or manly 
pride, possessing nothing at present and hoping for nothing 
hereafter — a condition worse than the condition of man m 
Hohbe.s’ original state of nature, in the now state of nature 
with Avhich society was menaced ! 

§ 7 

We have hero some of the most remarkable of Burke’s 
'‘reflections,” which now, after the lessons of history for a 
ceiitdry since Burke wrote, provoke further reflections. 

It is true that during the Dark and Middle Ages the clergy 
“ kept learning in existence ” ; also true to some extent that 
the nobility patronised it, but only from the later part of the 
Middle Ages down to tlie time he was writing. And his 
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eulogiimi on tlie age of chivalry and the feudal system from 
which it sprang, and the whole system, social and spiritual, of 
the Middle Ages, is in some respects well deserved. It was a 
beautiful system, with its ordered, harmonious, social gradations, 
where command from the superior, carrying with it something 
of the father’s protecting authority and kindness, was promptly 
met by a generous, willing, and almost grateful obedience on 
the part of all in the scale beneath ; by the love and loyalty 
which extinguished both envy and fear. And the Church came 
in beautifully to complete the system, with her comfort and 
advice in life, her spiritual solace and fortifying rites in the awful 
hour of death. And learning really was preserved and further 
cultivated as a pious duty by the best talent of the time that 
she had curofrdly gathered into her fold, and withdrawn from the 
endless din of arms and perpetual turbulence outside the Church 
and the Monastery. 'The Middle Age was beautiful as all 
ages of settled faith and certain hope, as all ages of ordered and 
accepted social organisation, are beautiful.' 

•Still, if we compared it with our modern and democratic age 
there are very large discounts to be made. It was a period 
of perpetual wars, scanty population, rude and nnprogressive 
arts of life, no science, no inventions, barbaric literature, few 
conveniences or luxuries even for the great. • 
t The Middle Ages passed. The Renaissance came, marking 
the beginning of the new or modern spirit.* The human 
soul outside the Church suddenly seemed to expand. Men 
discovered they had minds with, mental wants ; — the desire 
for knowledge for its own sake, the wish to taste of its 
fruit forbidden to the laity. The great schism in the Church 
— the Reformation — allowed to Protestants the right of private 
judgment in the interpretation of Scripture ; and from these 
two things — the desire for knowledge and the right of private 
judgment — arose the spirit of rationalism, of inquiry, of 
scepticism, of criticism, which has continued and increased ever 
since, bringing with it infinite good, but yrhich also has shaken 
the old dogmatic faiths, which has given us the earth with all 
that it contains — science, inventions, wealth, luxuries, comforts 
— hut which has taken away or greatly changed the old heaven, 
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Asauvadly at the beginniag ol tliis pei’iod aiul for long 
after, the Cliurcli, if ahe favoured learning somewhat, did mit 
patronise either science or philosophy. On the contrary, their 
votaries were persecuted. The Inquisition and the Stake were 
terrors in reserve against all who publislied anything that 
touched doctrines. Bruno and Vanini were burned, and 
Galileo had to make his historic recantation. Only in 
Protestant countries were men of science and philosophers 
allowed freedom to speculate ; even there it was unsafe where 
the clergy scented heresy. So that the learning they are 
credited with patronising by Burke did not inelude philosophy, 
moral or metaphysical, nor natural theology, nor hihlioal 
criticism, nor Eoman law, nor at all literature (such as the 
drama or poetry), but mainly the Latin classics, Aristotle’s 
philosophy, the arid scholastic logic, grammar, and rhetoric, 
perhaps canon law and the writings of the Fathers. 

The nobility in Fiance and in England to a certain extent 
did patronise letters and the fine arts from the Eonaissanoo 
onwards, and soma even condescended to write poetry, just as 
Lord Bacon, a lawyer, wrote good prose filled with wisdom. 
But in Burke’s own time how was learning or litoraturo 
patronised by the Chesterfields of the day? How fared 
Johnson, or Goldsmith, or Burns? or, in France, Kousseau, 
Yoltaire, or Diderot, the throe most eminent contemporary 
French writers, with the constant prospect before them of 
banishment or the Baistille if they wore not subservient to 
the king or his ministers, or if their teaching incurred the 
censure of the Parliament? How in Germany, the land of 
learning, fared its scholars and philosophers, though in Prussia 
better treated than elsewhere owing to the liberal mind of the 
Prussian despot and philosopher, Frederick? It is notorious' 
that throughout the seventeenth and eighteenth centuries, 
wherever there was no special provision made, no endowment, as 
in the old universities, learning had an ill time of it, philosophy 
and science a worse, and literature the worst of all. Happily, 
however, the latter in some of its more marketable forms was 
beginning to look to another patron than the nobility, to the 
many-headed Mieoeiias composed of an inoreasing reading public, 
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A tliinc; IhaL ought to have existed, that once to some extent 
did aotnally exist, Burke confounds with the very different 
reality in his glorified picture of the “Ancien Edgime” in 
France. Had the great Whig nobility of Burke’s time really 
possessed something of the generous soul and tender solicitude 
for struggling genius which he himself showed in more cases 
than one, it would have been realised to a considerable degree. 
In France the great were sufficiently liberal and eultnred to 
admire, to court, and to honour Rousseau and Voltaire. They 
did little more, and indeed the two illustrious writers were 
too independent in spirit to solicit patronage or pensions from 
them or from the Court, which might appear to touch their 
.sense of personal independence or mental freedom. They only 
wanted freedom, toleration. The Parliament, the Clergy, or 
the Court persecuted them. There was therefore no reason, but 
all the contrary, to expect that such men should look with 
favour on the existing riigiine, the social and spiritual economy, 
of civilised Western Europe. Accordingly they were, in 
general, enemies alike to both, to the old order both in Church 
and State, and they set themselves to forge the weapons that 
were to destroy both. »The philosophers made the French 
Revolution, in this sense that without their writings it would 
either not have come at all, or it would have been extended 
over a longer period and been far less sweeping, destructive, 
and bloody than it was. » 

And in spite of Burke’s dark prophetic picture, learning ' 
and letters did not perish. They only suffered for a time in 
common with all other interests. They are now, hr the new 
order of things which dates from the Revolution, far more 
pro.sperous than ever they were before it. The ambition that 
he deprecates, men of letters and learning have in France been 
able to gratify more than in any other country. TJiey may 
now aspire both to political power and wealth as well as to 
spiritual power. Self-help as well as State-help and a larger 
demand for their productions have done for them that which 
was never done by the nobility or by the Court in the 
eighteenth century. 

As to trade, commerce, and manufacture, “ tlie gods of our 
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economical polikoiane,” wo know wliab a proiligimia expansion 
lias taken place in thorn since Burko’s clay1^“Tlioy doubtless 
in Prance suffered for a time; and lie was right iii believing 
they were in real danger of vanishing if the roign of chaos 
had gone on, or could have gone on, in Franco and elsewhere;* 
for if tTacohinism had conquered and had carried out its 
destructive principles, as at one time seemed possible, a 
cessation of commerce and mannfaclurcs and a return to 
barbarism would have followed the establishment of the reign 
of equality and the confiscations that equality would have 
implied. * 

“Happily, the Jacobins had not adventured far in that direc- 
tion till thejioldest of them found it necessary to draw back? 
Even jtohespiei'i' e, who had coquetted with equality and 
menaced pioperty in his speech of the 25th April 1793, 
suddenly retriicted, whether from the private monitions of 
friends, or the re-readiug of his Roussoau, or from some 
transient private vision of the dangerous train of consequences 
folloiving attacks on private property, it is not easy to say. 
•Cei'taiu it is that by the Constitution of 1793, as well as by the 
civil codes drafted by the Convention, property is prononnoed 
sacred. The Convention certainly confiscated the property of 
the rich, who showed themselves enemies of the Revolution, 
and levied great requisitions under cloak of imperious State 
necessities; but it did not attack property as such, and 
later, when Babceuf attempted a conspiracy in favour of com- 
munism and equality, ha was condemned to death by the 
Jacobin Directory. % 

Trade, commerce, and manufactures did not perish “with 
their natural protectors and guardians ” {i.e. the nobility). On 
the contrary, they soon flourished more and more. But were 
the nobility ever really their natural protectors? Hot in 
France, Hot in England. Rather the nobility were growing 
jealous of the trading and manufacturing classes and their 
increasing wealth, and very unwisely too, as they were soon to 
share it through their commanding position as monopolisers of 
the soil, in increased ground-rents and royalties, not to speak 
of their matrimonial alliances with the plutocracy. And the 
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manufactures and trade liave increased to siioli an extent as to 
prove tliey are not “ creatures ” as Burke suggests, but causes 
and “first causes” of wealth and civilisation; to such an 
extent that it is now capital, the savings of wj^alth, largely 
created by the capitalist employers, and not land,’ that is the 
first element in production, and the greatest interest in the 
State. 

♦ The world has become largely an industrial world since 
Burke’s time, and the “spirit of nobility and religion" would 
not now (as he supposes) supply the place of trade and manu- 
factures, The leaders and Captains of Industry have become 
the natural leaders of tho people in the new industrial 
struggles and competitions; the new aristocracy of wealth, of 
more importance than tlie old feudal leaders, for the simple 
reason that they are more indispensable. They furnish both 
the guiding hrain and the indispensable requisite of capital. 
The rich noble can also supply capital if he is sufficiently pro- 
vident, but ho does not help to create it by his labour. * Whon 
Burke wrote, the world was in truth about to change in many 
ways; there was to he a political revolution, an industrial 
revolution, a religious revolution, — the first, portentous and 
alarming beyond all precedent, and attended by a frightful 
profusion of blood, but beneficent in the sequel ; the second, 
unpopular and disastrous for the working population at the 
beginning, hut in the end beneficial to them and all ranks 
and callings ; while the third, beginning with English philo- 
sophy, passing in Erance into materialism and atheism, evoking 
by way of answer and reaction the critical philosophy of 
Germany, has, in conjunction with the application of scientific 
methods, brought theology into greater harmony with the 
scientific spirit as well as with the fundamental instincts of 
our rational and moral nature. All three revolutions have 
been slow, all of them intimately connected, and none of 
them completed, though wc are nearing their completion and 
can foresee something like what the final result in each case 
will be, 
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§ 8 

We have seen Burke’s fears that learuiiig, maiuifaetures, 
trade, and civilisation might perish in France, leaving brutal, 
atheistic, poverty-stricken barbarians ; and that they might be 
advancing fast and by “ the shortest cut to that horrible and 
disgustful situation.” 

And England was deeply concerned ; for manners in 
England had always been more or less influenced from France, 
and ho fears they may now be influenced by tho evil example. 
This makes him anxious and may oxoiiao his dwelling so 
long on “ the atrocious spectacle of the 6th of October,” from 
which day he thinks may be dated the most important of all 
revolutions, “a revolution in sentiments, manners, and moral 
opinions.” 

As to the “ triumph,” not one in a hundred sympathisers 
with it would bo found in England. Once in England we 
had a French king prison. 0 r ; we did not load him captivo in 
a triumphal procession, hut treated him in a far other spirit. 
And after four centuries the English were not materially 
changed in that regard. “ Thanks to our sulloii resistance to 
innovation, thanks to tho cold sluggishness of oui’ national 
character,” we have not yet, like the French nation, been 
“subtilised into savages” by philosophers. He goes on in a 
striking passage to speak in the name of the English people, 
and to describe their national character and sentiments as well 
as their scorn of the new doctrines in morals and politics : 
“We are not the converts of Eousseau; we ace not the 
disciples of V oltaire ; Helvetius has made no progress amongst 
us j atheists are not our pieachers ; madmen are not our law- 
givers. We know that we have made no discoveries, and we 
think that few discoveries are to be made in morality, nor 
many in the great principles of government, nor in the ideas 
of liberty, which wore understood long before we wore born, 
altogether as well as they will he after tho grave has heaped 
its mould upon our presumption, and the silent tomb shall 
have imposed its law on our pert locpiaoity. In England we 
have not yet been completely en^bowelled of our natural 
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entrails ; wc still feel witliiii iis, and wo oliorish and cultivate, 
tliose inbred sentiments which ato the faithful guaidiaus, the 
active monitors of our duty, the true supporters of all liberal 
and manly morals. We have not yet been drawn and trussed, 
in order that we may be filled like stuffed bird.s in a museum 
with chaff and rags, and paltry blurred shreds of paper about 
the rights of man. We preserve the whole of our feelings still 
native and entire, unsophisticated by pedantry and infidelity.” 

This remarkable paragraph calls for some comment. And 
first, it is certainly unjust to Rousseau wliero ho says, “MadmonX 
are not our legislators ” ; for whatever adverse criticism the " 
Oontrat Social may he open to, the charge of madness 
is not one of them. Far differently, indeed, the work wa.s 
regarded by Kant and Fichte, the two profoundest thinkers 
of the latter part of the century. Then as to the statement, 

“ We know that we have made no discoveries, and we thinlc 
that no discoveries are to be made in morality, nor many in 
the groat principles of government ” : how can this be true in - 
a century which produced Butler, Ilutcheson, Hume, Hartley, _ 
Adam Smith, Shaftesbury, and Bentham amongst Englishmen, 
and Kant on the Continent, two of whom at least would now 
be regarded by competent judges as discoverers of the first 
rank and discoverers in morals 1 His own defective theory of 
morals shows the need of further discoveries. He says, “We 
feel within us . . . those inbred sentiments, the faithful 
guardians, the active monitors of onr duty.” What is this 
brrt saying imperfectly what Hutcheson and Smith have said 
moie accurately and more scientifically! When, he speaks 
of the “ active monitors of our duty,” what is that hut saying 
what Butler said better when he declared that conscience alone 
was the active monitor, that the other sentiments and principles 
leading to action should be corrected and kept in their place, 
should be instructed, limited, sometimes encouraged, sometimes 
suppressed 1 

This doctrine of the supremacy of conscience in the circle of 
principles of action, and of its threefold nature — intellectual, 
to discern ; magisterial, to command j moral, to m’ge — is con- 
sidered by many as a capital discovery. Bentham and Ilumo 
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and tile utilitarians, true, do not accept tlio doctrine that an 
internal principle, like conscience, is an infallible measure and 
test of right conduct, and they furnish another and external 
one, namely, the principle of utility. This also has been hailed 
as a great discovery by another school. However this ho, the 
examples cited should suffice to show that discoveries may be 
made in morals, if they have not already been made. But 
Burke is chiefly anxious to disclaim moral teaching founded 
on natural rights or “rights of man.” Hence he hastens to 
tell us that in England we act rightly because we act from 
internal promptings which are alona natural. We do not act 
from a theory of the rights of man which may make us dis- 
regard these inner natural feelings and turn ns into the brutes 
or monsters of the 6th of October. 

We are living, feeling, human beings, we have bowels of 
compassion, and we .act accordingly. We are not the beings 
contemplated in their abstract political theory, “ emhowelled 
and filled like stuffed birds in a musemn with cha-JT and rags, 
and paltry blurred shreds of paper about tho rights of man ” — 
a happy image indeed from a rhetorical point of view, hut not 
a convincing argument or a true parallel, because theories of 
morals, as well as of public and private right, can be and have 
been built on these alleged natural rights. 

He is on stronger and safer ground where he says, “Wo 
have real hearts of flesh and blood heating in our bosoms. W e 
fear God; we look up with awe to Icings; with aH'ootion to 
Parliaments ; with duty to magistrates ; with rcvcronce to 
priests ; and with respect to nobility.” “ Why 1 ” he asks. 
/ “ Because the feelings are natural-, they arise of themselves, and 
the opposite feelings shoivn in France are false and unnatural, 
and tend to corrupt our minds, to vitiate our primary morals, to 
render us unfit for a rational liberty j and by teaching us a 
servile, licentious, and abandoned insolence, to he our low sport 
for a few holidays, to make us perfectly fit for and justly 
deserving of slavery for the whole course of our lives.” 

Then follows his famous defence of prejudice, in notable 
words that would have delighted his friend Johnson: “Ton 
see, sir, that in this enlightened ago I am bold enongh to confess 
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that we ai’o generally men of untaught feelings ; that instead of 
casting away all our old prejudices we cherish them to a very 
consideiahle degree, and to take more shame to ourselves we 
eherish them because they are prejudices ; aud the longer they 
have lasted, and the more generally they have prevailed, the 
more we cherish them. We are afraid to put men to live and 
trade each on his own private stock of reason, because wo 
suspect that this stock in each man is small, and that the 
individuals would do better to avail themselves of the general 
bank and capital of nations and of ages. Many of our men of 
speculation, instead of exploding general prejudices, employ 
their sagacity to discover the latent wisdom that prevails in 
them. If they find what they seek (and they seldom fail), they 
think it more wise to continue the prejudice with the reason 
involved, than to cast away the,Aea±-X!l_prejudic6 and to leave 
nothing but the n aked reas on ; because prejudice with its reason 
has a motive to give action to that reason, and an affection 
wliiolv ivill give it permanence. Prejudice is of ready applica- 
tion in the emergency ; it previously engages the mind in a 
steady course of wisdom and virtue, aud does not leave the man 
hesitating in the moment of decision, sceptical, puzzled, and 
unresolved. Projudioo renders a man’s virtue Ida habit, and 
not a series of disconnected acts. Through just prejmiice his 
duty becomes a part of his natm'o.” 

There is surely a great truth expressed here, and very happily 
too. Birt it is also a one-sided truth, and requires as its cor- 
rective its complementary truth. A prejudice lung held, and 
widely held amongst a people, has nearly always reasons for its 
existence, whether founded on utility, or necessity, or religious 
belief, or racial character, or national history. Even where 
reasons cannot he assigned, the fact of its widespread existence 
gives it a certain justification. People should not lightly part 
from theii’ prejudices early imbibed and widely held, and in 
fact it is not easy for them to do eo. They are better than 
reason for the multitude; they alone, like the uniformity of 
nature and natural forces, enable ua to count on a continuance 
of moral forces and phenomena amongst a people. If they 
could get rid of their prejudices easily, their oustoni.“, beliefs, 
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and senUinonts, whicli are nlosoly allied lu tlioir projudicca, 
would just as easily go with them. And if through Ihuir 
prejudices they avere not proof again.st reason, the uncultivated 
would he at the mercy of every conrident sophist whoae argu- 
ment in politics or religion they could not answer. In their 
prejudices they are perfectly reason-proof, and the most appar- 
ently perfect syllogism falls harmless upon them, and leaves 
them unmoved. 

This is good for the unednoated many and even for most 
educated persons. But surely prejudices may be wrong, may 
be founded on mistakes, on false science, on selfi3hn6.sa, on 
imreasonahle national or class antipathies, on mistaken theories. 
If there were no errors in religion, if institutions never sur- 
vived their usefulness or were never bad, if there was no 
such thing as progress and improvement, no moving forward 
to now horizons, then prejudices in favour of wrong religions, 
bad institutions, old and bad laws, foolish customs, would be 
altogether defensible and altogether useful; but things being 
otherwise, prejudice may bo the greatest of all bars to progress 
of every kind. 

'Whore a prejudice is the prompting of nature, it is more 
invulnerable, and then deserves a better name ; where it is 
founded on necessity or general utility, there is no need of argu- 
ing against it. But it should always be able to bear the test of 
reason as applied hy the most competent thinkers and leaders of 
opinion, and it is to such we look for emancipation from blind 
and um-easonable prejudices, founded on error and dangerous 
to the community. In certain departments of speonlation, in 
the pm'suit of truth generally, to empty the mind of prejudice, 
and to bring to hoar an unbiassed mind, is the first ruh'. This 
is noticed in a remarkable passage by Bacon, an even greater 
man than Burke, and much greater than the defenders of 
prejudice, like Dr. Johnson, to whom Burke refers : “ Nemo 
adhuc tairta mentis oonstantia inventus est, ut deoreverit et 
sibi imposuerit theories et notiones communes penitus aholere, 
et intelleotum abrasum et ajquum ad paiiicularia de intogro 
applieare. Itaque ilia ratio humaiia, quain habemus, ex multa 
fide, et multo etiain casu nec non ex puerilibus quas primo 
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haiiUmus, notionihu^, farrago qu®dam ost et coiigerica. Quod 
siqiiis, ebIiiIc maturii, eb seiisibiis ititegiis, ot mente repurgala, 
so ad experieiitiam et ad [larticularia do integro applicet, de 
eo melius sperandum esb.” ^ 

But it must bo allowed that the privilege ia only for the 
elect few. The many must stand by their prejudioes till the 
superior mind appears who may emancipate them from all such 
a.s are not founded on reason, utility, nature, or necessity. 

Burke contrasts the Englishman’s prejudice and conservative 
spirit with that of the French literary men and politicians, full 
of conceit in their own wisdom ; ready to destroy an old system 
“ because it is old,” and to run up in haste a now building care- 
less of its durability ; at war with all establishments ; as ready 
to change thoir government as a fashion of dress. They think 
there need be no principle of atlacliment, except a sense of 
present oonvenienoy, to any constitution of the State. And they 
fancy a " singular species of compact between them and their 
magistrates, which binds the magistrates, but which has nothing 
reciprocal in it,” and tliat the majesty of the people has a right 
to dissolve it without any reason but its will. 

This is the doctrine of the Gonirat Social, and, in fact, in a 
certain sense, it is true. In a repiesentative government, if the 
representatives ai e to be regarded as agents to speak the wishes 
of the people, as in a general way they are, though mostly 
allowed a rather free hand from necessity, there is no compact 
on the side of the people as to the continuation of the constitu- 
tion or government, and in theory they could change it if a 
majority refused to return anyone who would not pledge himself 
to carry out its wishes for change. 

It might be said in opi)osition to this that the people on their 
side promise to obey their magistrates or the Parliament. They 
only promise to obey the law because it is their own law, 
expressing the will of the majority. They obey themselves, or 
rather the majority taken for the whole. They obey their 
own laws, hut they have the power legally to change the 
form of government, however unlikely it he that they will 
wish, to do it, and, in fact, they will not wish to do it. And 
* Novum Organum, lib. i. § 97. 
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wliy 1 BGcanse of tlieir prejudices. Here Burke shows 
prescient spirit in his feeling that in these projudicea and 
“sullen aversion to innovation of the English people,” to- 
gether with their traditional respect for the wisdom of their 
superiors, and distrust of their own reason, ia the social sheet- 
anchor ; prejudices against which reason and logic will waste 
themselves in vain. And in fact it wa.s lai'gely on the pre- 
judices of the many that the government fell hack in the 
twenty-two years’ tremendous war with Prance against the new 
version of the rights of man. 


§ 9 

_ A “ cabal of philosophers,” he thinks, have got the glory of 
producing the Revolution, or rather, as he regards them, a 
group of atheists and infidels, a sort of men, such as wo had 
in England some years before, that appear and pass and are 
forgotten. The older English ones are all gone with their 
writings to the “vaults of all the Capulets,” as will soon he 
their few successors. In Prance it appears they have handed 
together and become a faction. It was never so in England. 
They lived and worked in isolation, “kept the common nature 
of their kind and wore not gregarious.” Perhaps in Franco 
it would have boon well if Diderot, D’AIombcrt, and Co. 
had been prevented from acting together as a faction in the 
State. Such men have had no influence in England, either 
in forming the original frame of the constitution, or in repairing 
or improving it, which has all emanated, from a certain sim- 
plicity of our national character, and " a sort of native plainness 
and directness of understanding’’ of our statesmen; a state- 
ment which, while containing some truth, requires also some 
qualification; because, while it is true that political philoso- 
phers never acted in oomhination in England, for a very plain 
reason, that such men rarely appeared, and usually only one 
at a time, it is not true that none of them had any influence 
on the history of the English Constitution; for Hohhea’ doc- 
trines had great influence indirectly in maintaining for a long 
while the authority of the legitimate kmg, and the doctrine 
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of non-resistanco, as had Locke’s, if not in the settlement of the 
constitution at the Revolution, at least in its defence for long 
after. Even Rurka himself, by this very hook in whieh he 
denies the influence of such men, delayed for forty years a 
change in the constitution, which was, however, finally made 
largely at the instance and through the influence of Benthain 
and the philosophical Radicals acting in concert. Moreover, 
by the attempts of srich men to create a moral, political, 
economical, and social science, they are likely in future to 
exercise a still more considerahle iniluence, if not in changing 
the constitution, on political practice genoially. 

At considerable length, and in striking words, he then goes 
on to show the true conception of the Church and of the 
State, and of the alleged iiuseparahle relation between them 
in England. Religion, he affirms, is the “basis of civil 
society, as well as the source of all good and of all comfort. 
We believe not merely in religion, but in the Christian 
roligiou, which has been our boast and our comfort, and one 
great souroe of civilisation amongst us, and amongst many other 
nations ; but if ever we should act like the Erenoh, and in a 
drunken delirium from the hot spirit drawn from out of the 
alembic of hell, which in Erance is now so furiously boiling, 
we should uncover our nakedness by throwhig off that Christian 
religion ... we are apprehensive that some uncouth, per- 
nicious, and degrading superstition might take place of it, as 
the mind will not enduro a void. Therefore, before dis- 
endowing our Church, we desire some other may be presented 
to us in place of it. Instead of quarrelling with establish- 
ments, we prefer them, We have an established Church, 
established monarchy, established aristocracy, and an estab- 
lished democracy, and we are resolved to keep them each Lu 
the degree it exists and no greater.” 

Our Church establishment is the “first of our prejudices ; not 
a prejudice destitute of reason, hut involving in it profound and 
extensive wisdom. I speak of it first. It is first and last and 
midst in our minds. For taking ground on that religious 
system of which wo are now in possession, we continue to 
act on the early received and uniformly continued sense of 
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mankind. Tlinl, ,'iunso not only, like a wiso arohitoct, liatll 
ImiH up tho august falnic of Slates, but, Uko a providnnfc 
proprietor, to pre.sorv6 tho btiuoture from profanation and 
ruin, as a sacrod templo purged from all tlic impurities of 
fraud and violence, and injustice and tyranny, hath soleimdy 
and for ever consecrated tho commonwealth and all that 
officiates in it.” 

This consecration of tho State is made first, that rulers 
imbued with the sense of religion should have worthy notions 
of their function and destination ; and religious estahlishmonts 
are provided to continually revive and enforce these high 
notions of their function and responsibilities. But 'a religion 
connected with the State is more necessary where there are 
free citizens enjoying a portion of political power, that they 
should he awfully inipi'os.sed with tlio idea that it is a sacred 
trust, and that they are to “account for their conduct in that 
trust to tho one great Master,' Author, and Pounder of Society.” 
Above all, this is the case whore in a demooraoy they form the 
collective sovereignty, because in such case they have not the 
checks that press upon single princes ; they cannot bo cut oil 
by a rebellion; they live under no responsibility to one ol 
the greatest controlling powers on cavil), tho sense of fame; 
as “their own apjirobation of their own acts looks like general 
outside favour, passes for famo and good opinion.” Tho sense 
of infamy is lessened by the number sharing in public acts, 
however infamous. A perfect democracy is therefore the mo.st 
shameless thing, having neither shame nor fear to control it. 
The people at large cannot he punished without absurdity and 
contradiction, without defeating the end of punishment, which 
is the conservation of the people in general. All tho more 
reason why they should never imagine that their mere will, 
any more than that of Idngs, is the standard of right and 
wrong. They ought to feel that “they are as little entitled, 
and for less qualified, with safety to themselves, to use any 
arbitrary power whatsoever.” We must not, therefore, “ under 
a false show of liberty,” exercise an unnatural inverted 
domination, by tyrannically exacting from those who must 
officiate in the State for them “an abject submission to their 
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occasional will ; extinguisliing thoi-oby, in all those ho serve 
them, all moral principle, all sense of fligiiity, all use of judg- 
ment, and all consistency of character, whilst by the very same 
process they give themselves up a proper, a suitable, hut most 
contemptible prey to the servile ambition of popular sycophants 
or courtly flatterers.” 

The wealv places, anil the besetting sin of deuiocracie.s, are 
here admirably shown. And there is no cure for this, he thinhs, 
save religion. Without religion, this “Imst of selfish will” 
cannot he cast out. But "under a due sense of religion “in 
their nomination to office, they will not appoint to the exercise 
of authority, as to a pitiful job, hut as to an holy fiinotion ; not 
according to their sordid selfish interest, nor to tliorr wanton 
caprice, nor to their arbitrary will; hut they will confer that 
power (whiob, any man may well tromhlo to give or to reoeive) 
on those only in whom they may discern that predominant 
proportion of active virtue and wisdom, taken together and 
fitted to the charge, such as in the great and inevitable mixed 
mas, 9 of human imperfections and infirmities is to be found.” | 

This also is admirable, and admirable in its allowing for 
human weakness, of which only the statesman and man of wide 
knowledge of life, as distinct from the devotee or the theorist, 
would think. • Wisdom and virtue should be chosen, but do 
not expect the perfection of either. But, on the other hand, 
is it not perhaps expecting too much from the democracy 
to suppose they would always act from such high religious 
feelings'! though they certainly shoidcl choose the fittest and 
best, even on the grounds of morality and patriotism, as the 
best for the nation as a whole, including themselves.# 

One grand reason why he thinks the State and the laws are 
consecrated is, lest the existing generation of men, the “ tem- 
porary possessors and life-renters,” should look on themselves 
as full and absolute owners and masters of the total social 
estate and mansion, having unoheelcod power to commit waste 
on the reversionary estate, "by destroying at their pleasure 
the whole original fabric of their society, and hazarding to 
leave to those who come after them a ruin instead of an habita- 
tion,” and teaching these same successors to repeat tlie ill 
9 
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example j by wliicli " unprincipled facility of changing the 
Stato as often, and as much, and in as many ways as there are 
floating fancies or fashions, the whole chain and continuity of 
the commonwealth would be broken. No one generation could 
link with the other. Men would become little better than the 
flies of a summer.” 

He apprehends that jurisprudence would he neglected, that 
there would be no certain laws, that property would he inseoiue, 
that there would ho no stability in the appointment of function- 
aries, nothing certain to rest upon in training the rising 
generation for their future careers. “The science of juris- 
prudence, the pride of the human intellect, which with all its 
defects, redundancies, and error, s, is the collected reason of ages, 
eombining the principles of original justice with the infinite 
variety of human oonoerns, as a heap of old exploded errors 
would be no longer studied. Personal self-suificienoy and 
arrogance, the certain attendants upon all those who hare never 
experienced a wisdom greater than their own, would usurp the 
tribunals. “^Of course, no certain laws establishing invariable 
ground of hope and fear would keep tie actions of men in a 
certain coui'se or direct them to a certain end. v Nothing stable 
in the modes of holding property or exorcising function could 
form a solid ground on which any parent could speculate in the 
education of his offspring, or in a choice for their future 
estahhshmeut in the world. No principles would ho early 
worked into the habits. ... No part of ife would retain its 
acquisitions. Barbarism with regard to science and literature, 
and unsldlftilness with regard to arts and manufactures, would 
infallibly succeed to the want of a steady education and settled 
principle ; and thus the commonwealth itself would in a fow 
generations crumble away, he disconnected into the dust and 
powdor of individuality, and at length dispersed to all the 
winds of heaven.” 

And no doubt this is what would result under the supposed 
tampering with laws, and especially fundamental ones, such as 
those relating to property. The conclusion is a rigorous deduc- 
tion from the principles and assumptions. But before the 
disastrous consummation, people would discover, and discover 
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soon, where lay the danger, and avoid it. And this is what in 
fact happened in Tranee during the five following years. The 
rulers in Erance did tamper with property, so far at least as 
to confiscate without compensation the property of the nobles 
and clergy ; they did change the modes of appointing to func- 
tions ; they did change many laws, and make new and some- 
times strange ones, and society in Erance got into a terrible 
pass in consequence, though the people managed somehow to live 
in it for near ten years, though very badly indeed. As Taiiie 
has shown, they did so chiefly because they carried on suocoss- 
ful wars, and because they did not ventoo far in their attack 
on property. They did not attack the principle. They did 
not plunder the rich as such, hut only those who were enemies 
of the Eevolution. hTovertheless, society became thoroughly 
disorganised, and when things were looking very hopeless it 
was discovered that a dictatorship, the absolute rule of one 
strong man, and a return to the old order, so far as regarded 
private law, was necessary. Property had merely changed 
hands from the noble to the peasant cultivator, in whose 
hands it was confirmed. The science of jurisprudence was 
again cultivated, and the Code Napoleon, which makes no 
breach with past principles of law, was the great result. 

But 'According to Burke, to avoid the possibility of rash 
changes in the laws or the constitution, the State has been con- 
secrated, so that none should dream of beginning a reformation 
by a subversion, but, on the contrary, that reformers .should 
approach the faults of the constitution “as the wounds of a 
father, with piou.s awe and trembling solicitude.' By which 
wise prejudice we are taught to look with horror on those 
children of their country, who are prompt rashly to hack that 
aged parent in pieces, and put him into the kettle of magicians, 
in hopes that by their noxious weeds and wild incantations 
they may regenerate the paternal constitution, and renovate 
their father’s life.” § There is a certain truth in this, and 
Ilohbes, as we have seen, has applied it, as well as the meta- 
phor here used by Burke, to the actually existing form of 
government; hut still we know that a belief in the general 
sacredness of a government or constitution must not he turned 
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inlo an argument to prevent salutary reform in tlieiUj rendered 
necessary by tire general course of social evolution, and the 
altered relations of classes in the community. 


§ 10 

^ Civil society, according to IJmke, is a divine institution, 
and not a Imman invention. Por “without society ninn could 
not by any possibility arrive at that perfection of which his 
nature is capable, nor even make a remote and foint approach 
to it.) Ho, the Divine Autlior, gave us our nature to he 
perfected by our virtue. lie must therefore have willed the 
means of its perfection. Ji[g therefore willed the State, and He 
willed its connection with Himself, the soiu'ce of all perfection.” 
^We have here the old idea of Cicero, i only more clearly 
and fully stated, the diviue origin and nature of society, of 
the State, and of law which binds society together ; which is 
also substantially the view of Hegel, who sees in law the 
characteristic product as well as the regulative agency of the 
State, )the “ evolution of the Deity,” and in thn chief political 
institutions the divine reason, the “Idea” crystallised and 
objeotilied. 

The State being thus divine, it is fitting men should- aoknow-- 
ledge it in their corporate capacity; and in the other institution, 
the Church, we iu effect make “ oblation of the State itself ” to 
its great author and source “ as a worthy offering on the high 
altar of universal praise ” ; and this is duly “ performed, as all 
public acts are performed, in buildings, in music, in decoration, 
iu speech, in the dignity of persons, according to the customs 
of mankind, taught by their nature; that is, with modest 
splendour, with unassuming stale, with mild majesty and sober 
pomp.” 

“For these purposes they appropriate part of the national 
wealth of the country to the support of the Chnroh. (The 

’ From whom Biirke quotes: “Quod illi priiieixd et pimpotenti Deo 
qui omuem hxmo irimidum regit, nihil aorum qua quidetn fiant in terris 
acooptins quatn coaoilia el ocettia hoiniimm jure sooiali (lute oivitates 
appelluntur.” 
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Cluirch is, moreover, tlic public ornament and consolation, wliile 
the poor man finds his importance and dignity in it.” A Church 
establishment is not a mere convenience ; the people of England 
consider it essential to the State and “ the foundation of their 
whole constitution, with which and with every part of which 
it holds an indissoluble union. Church and State are ideas 
inseparable in their minds, and scarcely is the one ever men- 
tioned without mentioning the other. 

The education of the middle and upper classes is connected 
rvitli the Chui'clr, being almost wholly in the hands of the clergy. 
The English people will not consent that the clergy should 
be dependent on the precarious contributions of individuals, 
nor that it should depend on the Treasury and its exigencies. 
They will not have them dependent on the Crown, which 
would constitute a danger to liberty, nor on any other than the 
Crown for fear of the clergy becoming factious. They null 
therefore have them wholly independent. They will have 
an endowed Church and clergy having corporate property 
“ identified -svith the mass of private property, of which the 
State is not the proprietor, either for use or dominion, hut the 
guardian only and the regulator.” 

Ill two or three remarkable paragraphs, showing deep 
wisdom and knowledge of human nature, we have his defence 
of endowments. 

“ The men of England,” he says, “ the men, I mean, of light 
and leading in England whose wisdom (if they have any) is 
open and direct, would be ashamed, as of a silly and deceitful 
trick, to profess any religion in name, which by their pro- 
ceedings they appeared to condemn. If by their conduct (the 
only language that rarely lies) they seemed to regard the great 
ruling principle of the moral and the natural world as a mere 
invention to keep the vulg.-vr in obedience, they apprehend 
that by such a conduct they would defeat the politic purpose 
they have in view. They would find it difficult to make 
others to believe in a system to which they manifestly gave 
no credit themsolvcs. The Christian state.smon of this land 
would indeed first provide for the multUiide-, because it is 
the multitude', and is therefore, as such, the fii’si object in 
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tlio ocoleaiaatioal inaiiitution, and in all insliliitionva. They 
have been taught that the clrciimstanco of the gospel being 
preached to the poor was one of the great tests of its true 
mission ; they think, therefore, that those do not believe it 
■who do not take care it should he preacliecl to the poor. But 
as they know that charity is not confined to any one descrip- 
tion, hut ought to apply itself to all men who have wants, 
they arc not deprived of a due and anxious sensation of pity 
to the distresses of the miserable great. They are not repelled 
through a fastidious delicacy, at the stench of their arrogance 
and presumption, from a medicinal attention to their mental 
blotches and rrmning sores. They are sensible that religious 
instruction is of more consequence to them than to any others ; 
from the greatness of the temptation to which they are ex- 
posed; from the important consequences that attend their 
faults; from the contagion of their ill example; from the 
Necessity of bowing down the stubborn nock of their pride 
and ambition to the yoke of moderation and virtue; from a 
consideration of the fat stupidity and gross ignorance oon- 
oariiing what imports men most to know which prevails at 
courts, and at the head of armies, and in senates, as much 
as at the loom and in the field. 

“The English people (the ‘men of light and leading’ he 
moans) are satisfied that to the great the consolations of 
religion are as necessary as its instructions. They, too, are 
among the unhappy. They feel personal pain and domestio 
sorrow. In theso they have no privilege, but are subject to 
pay their fuU contingent to the contribntions levied on mor- 
tality. They want this sovereign balm under their gnawing 
cares and anxieties, which, being less conversant about the 
limited wants of animal life, range without limit, and are 
diversified by infinite combinations in the wild and unbounded 
regions of imagination. Some charitable dole is wanting to 
these, our often very unhappy brethren, to fill the gloomy void 
that reigns in minds that have nothing in earth to hope or 
fear; something to relieve in the killing languor and over- 
laboured lassitude of those who have nothing to do; some- 
thing to excite an ajjpetite to existence in the pallid satiety 
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whicli attends on all pleasures whicih may be bought, where 
nature is not left to her own process, where even desire 
is anticipated, and therefore fruition defeated hy meditated 
schemes and contrivances of deligdit; and no interval, no 
obstacle, is interposed between the wish and the accomplish- 
ment.” 

These are very true words, and it would require a great 
poet to express them more heaiitifully. But let ns see 
their fui'tlicr political application. “The people of Engdand 
know how little influence the teachens of religion aro likely 
to have with Iho wealthy and powerful of long standing, 
and how much less with the newly fortunate ; if they appear 
in a manner no way assorted to tho.so with whom they 
must associate, and over whom they must even exercise, in 
some cases, something like authority, what must they think 
of that body of teachers if they see it in no part above the 
establishment of their domestic servants 1 If the poverty were 
voltmtary there might be some difference. Strong instances 
of self-denial operate powerfully on our minds; and a man 
who has no wants has obtained great freedom and firmness, 
and even dignity. But as the mass of any doscription of men 
are but men, and their poverty cannot be voluntary, that 
disrespect which attends upon all lay poverty will not depart 
from the ecclesiastical. Our provident constitution has there- 
fore taken care that those who are to instruct presumptuous 
ignorance, those who are to he censors over insolent vice, 
should neither incur their contempt, nor live upon their alms j 
nor will it tempt the rich to a neglect of the true medicine of 
their minds. Eor these reasons, while we provide first for the 
poor, and with a parental solicitude, we have not relegated 
religion, like something we were ashamed to show, to obscure 
muuicipalities or rustic villages. Ko ! "We will have her to 
exalt her mitred front in courts and Parliaments ; we will liave 
her mixed throughout the whole mass of life, and blended 
with all the classes of society. The people of England will 
show to the haughty potentates of the world, and lo iheit 
talldng sophisters, that a free, a generous, an informed nation 
honours the high magistrates of its Church ; that it will not 
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suffer Uie iiisolejico ol wealtli aud Ulles, or any oilier species 
of proud pretoiiaion, to look down with scorn upon what they 
look up to with reTorencoj nor presume to iiamplo on that 
acquired personal nobility which they intend always to bo, 
aud which often is, the fruit, not the reward (for wduit can 
be the reward?), ol learning, piety, and virtue. They can 
see, without pain or giudging, an archhishop pirecetle a duko. 
They can see a bishop of Durham or a bishop of Winclioster in 
possession of ten thousand pounds a yearj and cannot con- 
ceive why it is in worse hands than estates to the like amount 
in the hands of this earl or that squire ; although it may be 
true that so many dogs and horses are not kept by the former 
aud fed with the victuals that ought to nourish the children of 
the people. It is true, the whole Church revenue is not always 
employed, and to every shilling, in charity ; nor perhapis ought 
it; but something generally is so employed. It is better to 
chorish virtue and humanity by leaving much to freewill, even 
with some loss to the object, than to attempt to make men 
more machines and instruments of political benevolence. The 
world on the whole will gain by a liberty without which virtue 
cannot exist,” 

He goes on to add; “'Wlion once the nominonwealth has 
established the estates of the Church as property, it can con- 
sistently hoar nothing of the more or the less. Too much and 
too little are treason against proprerty. What evil can arise 
from the quantity on any hand, whilst the superome authority 
has the full sovereign superintoudence over this as over all 
property to prevent every species of abuse; and whenever it 
notably deviates, to give it a direction agreeable to the purposes 
of its institution ? ” 

The first part of this doctrine is true, and well deserves a 
fuller illustration from Burke’s standpoint ; the latter, contain- 
ing his defence of the Church endowments, though expressed 
in remarkable and impressive words, is questionable. That 
society is divine is true; it is true that that without which 
the human race could never have reached its present proud 
heights must he supposed to have been in the original Purpose 
of the univer.se anti tlio Power and Wisdom immanent in it. 
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Isolation puts insuperable checlrs and impediments to progress, 
The savages in single scattered families can get no farther 
than rude tools, if so much. Ko arts, sciences, or civilisa- 
tion is possible ■without union, association, co-operation. To 
society, to the State, which is society under government, we 
OTve the arts, sciences, inventions, poetry, philosophy, the 
olectrio telegraph, the railroad, the telephone, all of which 
again help to make society greater or higher. Even abundant 
subsistonee and material goods we owe to it through co- 
operation. We owe all to society in this sense, that without 
it they could not have been. And to society we are urged 
by a principle implanted in us, the principle of sociability. 
This -urges us to the company of our kind, and when we come 
together, besides the social pleasure, we strengthen each other, 
call out each other’s powers and faculties. We become truly 
and properly ourselves only in society. This principle of 
attraction of man to man, and the dormant genius aroused 
only through it, and especially through association, are not 
matters of Chance. But society without a government would 
he a very incoherent and imperfect thing, rather a horde or 
an aggregation of human atoms than a true society. The seal 
and mark of a true society, a cml society, is the creation of a 
government, without -which, and law as its authoritative voice, 
its essential feature, cml society again dissolves, Govern- 
ment is a creation of man, an invention, but -under divine 
direction, because, in addition to being urged by an impulse 
implanted, it is the one indispensable condition of realising 
the higher ends of life and of achieving results by human 
agency, almost as marvellous as the creation of living organisms 
themselves, 

And -what now are the ends of society and of the State as 
conocived by Burke— -the two words, though they should he 
dislitiguished, being used by him inlercbangeably ? Society-* 
is a partnership, an association for all the greater purposes of 
our being, for the promotion of science, art, virtue. In stately 
and striking language he says, “It is not a partnership in 
things subservient only to the gross animal exiatenca of a 
temporary and perishable nature It is a partnership iu all 
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science j a partnorsliip in all art ; a pavtnorshiiJ in every virtue 
and in all perfection. A-s the cuds of such a partnership 
cannot be obtained in many generations, it becomes a partner- 
ship not only between those who are living, hut between those 
who are living, those who are dead, and those who are to be 
born.”J 

Society is, indeed, such a partnership ; hut it may be fairly 
questioned whether the State, which is not identical with 
society, has amongst its fimctions the evolution of all virtue 
and all perfections, which are often better promoted by its non- 
interference, and by leaving the care of some of those things 
to the individuals themselves. The question touched at is the 
important one of the proper ends of the State and the sphere 
of government, and the functions it should assume to reach 
such final ends — a much disputed question in our days. We 
have seen that Locke reduced them to the protection of pro- 
perty, life, and liberty j while later philosophers are in general 
inolined to widen them, though there are some, who, like 
Herbert Spencer and Kant, look forward to the time when 
the restraints of government and law will be reduced to that 
minimum which is necessary to secure the greatest freedom 
to all. But most would agree that the ends of society, the 
things which a good society ought collectively to realise as 
distinct from the ends of government, are those somewhat 
vaguely specified by Burke. They only differ in thinking, 
— some that the ends would he bettor reached by government 
interference and active assistance in taking on itself the care 
of those larger interests in addition to its etriotly necessary 
functions, others by the government gradually narrowing its 
sphere and leaving the ends to the voluntary fostering of 
individuals or associations.J 

In a later work Bnrko describes the ends of government 
differently. “The British State,” he says, “pursues the 
greatest variety of ends . . , the entire circle of human desires, 
and securing for them their fair enjoyment. ' Individual feeling, 
individual interest, and personal liberty, the most lively of these 
foelings and the most important of these interests in England, 
has been a dhect object of government. On the Continent there 
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has been no special end aimed at, but various ends according 
to the varying wants of the people (Leitprs on a Regicide 
Peace). 

As to his theory of the relation of Church and State and the 
sacredness and malienability of Church endowments, it is not 
one that any English statesman now holds, and it has been 
abandoned by continental statesmen even in Catholic countries. 
That the State has moral power to disestablish a Church and 
at least partially disendow it, is generally accepted ; though, if 
such Church was the Church of the majority and had a strong 
hold on then’ sentiments and affections, it might be impossible 
to do so, and dangerous to attempt it. 

§ 11 

In what precedes I have tried to lay before the reader all 
that relates to the science of politics in this once-famed book. 
In the remainder of the work, which only slightly concerns 
us, Burke defends the French noblesse, the clergy, and the old 
monarchy ; stigmatises the confiscation of the property of the 
clergy and the monastic institutions as likely to lead to a general 
shaking of the security of property. His apology for the 
Anaien Regime is ahle and skilful, showing the man at onoe 
■'^ersed in affairs and skilled in the wisdom of life. 

There might, he allows, have been some abuses in the mon- 
archy, hut they could easily have been corrected by a real 
statesman. The government could not have been so hope- 
lessly bad as to merit only destruction, under which France 
had prospered; had attained great wealth, had mauitained 
twenty-four millions of population, had so many great and 
populous cities, such magnificent roads, canals, and meams of 
communication; under which she had distinguished herself in 
literature, science, and the arts; had produced great captains, 
statesmen, jurists. Such a government surely merited having 
its faults corrected, its excellences heightened, and its capacities 
improved into a British comstitution. To conserve the best 
from tho past institutions and to graft on them a principle 
of improvement is the true art of the statesman. "Every- 
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thing else is vulgar in the coiieepLinu, perilous in the 
execution.” \/ 

! ^rt such, a method is very slow, an objector uigos. It might 
talre up years . “ Without question it might,” replies Burke, 

“ and it ought, ^ It is ono of the excellences of a method in 
which time is amongst the assistants, that its operation is slow 
and in some oases almost imperceptible.” ) 

The monastic institutions destroyed in Prance might easily 
have been reformed to a useful purpose. We have here a 
wanton destruction of a natoal spontaneous force, even though 
originally a product of .superstition ; a crime against humanity, 
IHce the attempt to destroy one of nature’s forces, such as steam 
or electricity, which are beneficent agencies if properly directed. 
In the wealth, the discipline, and the habits of these monastic 
bodies there was a force that true statesmen could have turned 
to hotter account than by making the monks idle pensioners, . 
and realising thoir rovcnnos by a spendtlirift sale. 

There follows a long and acute criticism of the new constitn- 
tion, in which he finds little to praise and much to condemn. 
But it was urged that uiidor it liberty was restored and as, surer!. 
To which Burke replies, it is easy to give liberty.) “ It only 
requires to let go the reins.” To make a government, too, is 
easy. “ Settle the seat of power, teach ohodieiico, and the work 
is done.” But to comhiuc the two things, to form a free 
government, is far from easy; to didy combine the opposite 
elements of liberty and restraint requires great ability, which he 
thinks has not been .shown by the hfational Assembly, or if the 
members did possess ability it had been of little use to them 
in thoir peculiar circumstances, which tempted them to outbid 
each other as in an auction for popularity. They liave thu,s 
become the flatterers of the people instead of legislators, and 
instruments in place of judges.) In such circumstances, if one 
propose.s restraints, another will suggest their removal for .somo- 
thing “more splendidly popular.” The first will then he sus- 
pected of infidelity to the cause ; moderation comes to he viewed 
as cowardice, and “ compromise the prudence of traitors, until, 
in hopes of preserving the credit which may enable him to 
temper and moderate on some occasions, the popular leader is 
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obliged to become active in propagating doctrines, and eatabli&b- 
ing powers, tliat will afterwards defeat any sober purpose at 
wbicb be ultimately might have aimed ” — deep and wise and 
all too prophetic words, which received literal and terrible fulfil- 
ment during the next few years of the Revolution. 

^Rut did the Assembly then effect no good 1 Some they did, 
because they who destroy all must necessarily remove some 
grievances ; and when they change all, by mere good luck they 
may introduce something good. But to deserve any credit for 
the good, it must he shown that there was no other means to it 
hut such a total revolution. And this cannot ho shown. | Every- 
thing good really done was “ either in the cession of the long 
voluntarily made at the meeting of the States or in the con- 
current instructions of the orders. . . .'^The improvements of 
the National Assembly are superficial, their errors fundamental.” 
s/ Such is his final estimate of the measures of the Assembly, 
as to which it is only necessary here to say that historians 
have since passed a much higher estimate upon them ; while as 
to the Constitution of 1791, which almost died stiU-horn, it 
is not necessary for our purpose to follow Burke’s detailed 
examination of it. v/ 



II. APPEAL EEOM THE HEW TO THE 
OLD WHIGS 

§ 1 

In the Appeal from the New lo the Old Whigs Biirlca is at ' 
much pains to defend his political consistency attacked by Fox, 
Sheridan, and others. It was asserted that in the Reflections he 
had not only belied his past life and political principles, but that 
he had misread and misrepresented the spirit and principles 
of the English Eevolntion of 1688 5 that the Whig principles 
as held by Fox and Sheridan, and very similar to the principles 
animating the Erenoh Eevohtidon, were logical developments 
and lineal dascendants of the principles of Locke and Somers, 
and prosnmahly of Burke’s own earlier views. To those charges 
Bnrke answers in great detail j the largor part of the book 
being an atlompt to identify his occount of the English Eovolu- 
tion with the views of the Whig managers of Dr. Sacheverell’s 
trial in 1711. This part of the book, like the corresponding part 
of the Reflections, is of small value or interest to the student of 
political science, and for a wonder it is almost tedious. The 
really valuable part of the book is his criticism of the Hew ' 
Whiggism or English Jacobinism, including in particular the 
new and leading dogma of the Sovereignty of the People, in 
which part of the book ho has Eousseau’s Gontrat Social in 
his view, as we may assume in his controversy respecting the 
English Eevolution he had Locke’s Oivil Government, though 
he does not refer to either by name. 

He first lays down the doctrine of the Hew Whigs as gathered 
from their best English exponents. He admits having read 
more of their writings than he can justify on the ground of 

intrinsic merit. He quotes their contemptuous opinions respect- 

us 
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ing tlie Crown, tlie Constitution, tlie Aristocracy, tlia House of 
Commons, tteii attack on the law of primogonituie, — “the ' 
very condition of an aristocracy,” as Burke, thinking only of a 
landed aristocracy, declares. To none of them will he deign to 
reply. He merely notes their Hew Whig principles, presumably 
the same as those of Fox and his friends. His object is not 
to refute them, a work which he disdainfully leaves to 
others. 

There is, however, one topic, a central and vital one, in regard 
to which ho asks excuse for dwelling on it beyond his design. 
This is no othor than the doctrine of the SovEUBiGN'ry os' the 
People, and on this important dogma we have important 
remarks and a criticism much to the point, which in a measure 
completes his general theory of society and of politics as given 
in the Reflections. At least there is nothing more of equal 
weight and importance from the scientific point of view, however 
magnificent and unsurpassed the rhetoric of his thundering 
philippics in the Letters on a Regicide Peace. 

“The New Whigs,” he says, “hold that the sovereignty, 
whether exercised by one or many, did not only originate from 
the people (a position not denied nor worth denying or assent- 
ing to), but that in the people the .same sovereignty constantly 
and inalienably resides. 

“The people in forming their commonwealth have by no 
means parted with their power over it. This is their impreg- 
nable citadel when pushed by the battery of laws, usages, and 
positive conventions. Are we to deny to the majority of the 
people the right of altering even the whole frame of their 
society, if such should be then.' pleasure 1 They say they may 
change from a monarchy to a republic to-day, and to-morrow 
hack again. . . . 

“They are masters of the commonwealth, because in substance 
they are the commonwealth. The Frenoli Eovolution, say they, 
was the act of the majority of the people ; and if the majority 
of any other people, the people of England for instance, wish 
to make the same change, they have the same right.” 

“Just the same,” replies Burke, “and that is none at all,” 
For being given any sort of existing constitution “ settled upon 
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some compact, tacit or express,” there is no power to alter 
it except the consent of the parties, that is, hi the case of a 
monarchy (ahsohite or limited), unless through tho consent both 
of the monaroh and the subjects, without a breach of the 
covenant, that is, a breach of faith and duty and trust. The 
people, as a whole, are born subject to the covenant, by the 
fact of being horn in the country; the king also, when he 
ascends the throne and swears to rule according to it, Tho 
majority have no right to repudiate their engagements ; if they 
do, they teach their governors to do the like. 

“How to tie men by civil constitutions, in the arbitrary 
exercise of power and by moral instruction in the desire of it, is 
the difficult problem for true statesmen and legislators and first 
founders of States. Salutary check and prudent direction of 
power is not to he exjjacted from the multitude; hence no 
legislator has ever willingly made the people rulers, because, 
placed in their hands, power admits of no control, no regulation, 
no steady direction whatsoever. The people are the natural 
control on authority; but to exercise and to oontrol together 
is contradictory and impossible.” 

Make the people sovereign, and he thinks a bad exercise 
of power cannot he prevented by any check or con.stitution, 
so the repression of the desire for power is still more difficult. 
A democracy is the fruitful source of ambition, one of the 
natiual, inbred, inourahle distempers of such a government, 
and the more the more powerful it is. 

Our duties to civil society (not the constitution) are not tho 
creatures of our will, though civil society in many cases originally 
was due to the voluntary acts of men. The continuance of the 
society depends on a febmanjsnt standing covenant, co-existing 
with the society, and it attaches on every individual without 
any formal act of his own. The moral duties of parents and 
children are obligatory from the relations themselves, withont 
any consent on their part; in like manner, in the relation of 
citizens to our country and society, we have duties. These are 
all compulsory on us, especially if we believe them relations of 
divine origin. 

These are his opinions, from which he concludes that no man 
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or men liavo tlie right to free themselves fiom the civil ohliga- 
tioiis and the primary engagement wliich a man oontraota by 
being born into a community, just as much as he contracts an. 
obligation to hia parents hy being born of their bodies ; the 
only exception being the case of necessity out of and above 
all rule. The place, the relation determines the duty. 

He allows diiScult cases may arise. Duties may cross. Which, 
then, to obey? One such dilTicult question was then much dis- 
oussecl. The people having parted with theii' oiiginal power, 
having discharged themselves of it hy a habitual delegation, 
can no occasion possibly occur which may justify the resumji- 
tion of it? This he thinks a difficult question, but hardly 
anything could justify such resumption on the people’s part, 
which would not equally justify a dispensation with any other 
moral duty, “perhaps with all of them together.” ^ But it 
is not difOloult to deduce the dangerous consequences of such a 
power of resumption. And “the ‘practical consequences’ of 
any political tenet go a good way in deciding upon its value.”,. 
Political questions do not relate to truth or falsehood, hut to 
good or evil. That is true which produces good, false which 
brings evil.^ 

Eegardcd from this point of view, that is, considering 
the consequences of extending or limiting Lho political power 
of the people, we should first know what wo mean by the 

PEOPLE, 

In the state of rude nature (Housseau’s slate of nature) there 
is no people. The idea of a people is an artifieial idea, the idea 
of a corporation, of an association. It depends on the terms of 
associating. In a given case (for it was not the same in all 
oases) it is “ oolleoted from the form into which the particular 
society has been oast.” Any other is not their agreement or 
covenant If men break up the original compact which gives 
its corporate form to the State, they are no more a people j they 

' This is fallacious, as moral rnlas remain even though the people rise 
against and overthrow their government, as they have done in Trance 
four times sinco Bmke wrote, namely, in 1792, 1830, 1848, 1870. 

^ Here we have the teat of Hume and Bentham applied ; the good or 
evil that may result. 

10 
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iU'o vague loose aloms, with all to begin again (as in Franco). 
In such a case the majority has no right to bind the rest. The 
power of so acting must be grounded on tvvo assumptions — first, 
that all agree to fotm an association ; second, Hint all agree to be 
bound by the decision of the majority. They might not have so 
agreed ; in some cases more than a mere majority is required for 
the validity of their corporate acts ; sometimes les,s, sometimes 
all. It is matter of convention. Decision by a majority is not 
a law of nature. That a majority shall stand for the whole is 
“ one of the most noted fictions of positive law." The mind 
more readily accepts one or a few to decide for all than the 
vote of a viotorioua majority, because the smaller mimbor may 
he the slronyer force, and may have all ihe reason against mere 
impetuous appetite in the majority. 

But if men dissolve their civil society any conventional rights 
of the majority are gone ; an individual may remain so. Any 
number who agree may form a separate and wholly independent 
state.! 

In a disbanded society a majority has no rights, so in a civil 
society its special conventions deii^pyno what it is that con- 
stitutes the “people”; but neither ^be«origmal nor any later 
compact (whether in Fiance or England) ha% affirmed that a 
mere majority told by the head is the acting peo^# ^id there 
is just as little of utility or policy as there is of ri^^in the 
maxim that the will of a mere majority should be law. 
men act with the weiglit and character of a people we must 
.suppose such a state of habitual social discipline and organi.sa- 
tion that the wise and more expert and rich conduct, and, by 
conducting, instruct and protect the weaker, less instructed, and 
poorer sort. Without this discipline and suhoidmation in the 
many, men are not in civil society. Given a variety of condi- 
tions and oiicumstancos, given a constitution of things from 
which inequality of conditions result, the wiser and richer for 
tiro honofit of the rest should judge and rule. 

* This ia not quite the doctrine of Kant, who says that a recalcitrant 
individual may he forced into a oiyil society ; or of Hobbes, who says 
“that if the majority agree to form a society the minority should agree 
or be justly destroyed.” 
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Then follows Burke’s remarkable and interesting theory of a 
“natural aristocracy;” its conditions and varietie&j and the 
several circumstances and causes which originate it : — “ To he 
bred in a place of estimation ; to see nothing low and sordid from 
one’s infancy ; to be taught to respect oneself ; to be habituated 
to the censorial inspection of the public eye ; to look early to 
public opinion ; to stand upon such elevated ground as to be 
enabled to take a larger view of the widespread and infinitely 
diversified combinations of men and affairs in a large society; 
to have leisure to read, to reflect, to converse ; to ho enabled to 
draw the court and attention of the wise and learned wherever 
they are to be found ; to be habituated in armies to command 
and to obey ; to bo taught to despise danger in the pursuit 
of honour and duty; to be formed to the greatest degree of 
vigilance, foresight, and eircumspection in a state of things in 
which no fault is committed with impunity and the slightest 
mistakes draw on the most ruinous consequences ; to he led 
to a guarded and regulated conduct from a sense that you are 
considered as an instructor of your fellow-citizens in their 
highest coneorns, and t^^^ou act as a reconciler between God 
and man ; to he a profes|gr of high science or of liberal and in- 
genuous art ; tojDe aniongst rich traders who, from their suooess, 
are presum||^o have sharp anji vigorous understandings, and 
to pos^^the virtue of dihgence, order, constancy, and regularity, 
tomave cultivated a habitual regard to commutative justice, 
— these are the circumstances of men that form what I should 
call a natural aristocracy, without which there is no nation.”^ 

Burke’s idea is that in a civil society such an aristocracy 
must arise as an essential and integrant part of it, as it always 
has arisen, except amongst the lowest savages. The state of 
civil society necessarily generates an aristocracy.^ This is the 
universal and necessary and therefore the natural order. For 
the state of civil society is evidently more natural than the 
state of rude and savage life, the atomistic and incoherent 
life of the Red Indians or the aboriginals of Australia (which 
so takes Rousseau’s fancy). It is more natural ; " for man is by 

1 To fortify this argument an aiiponl to history is nacossary, and 
tacitly, though, not expressly, he is appealing to it. 
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nature reasonable, and he is never so muoh in his natural state 
as when placed where it may he best cultivated and most pre- 
dominates." Civil society is his natural state (or the state he 
was designed for by his Creator, as he says elsewhere ) ; but in 
this state an aristocracy must arise. Further, it is to the 
advantage of the remaining and larger body that it should 
exist, as its function is to lead, to guide, to govern for their 
good. “Tt is the soul to the body, without which the man 
does not exist. To give therefoi e no more importance in the 
social order to such descriptions of men than that of so many 
units is a horrible usurpation.” 

When the many act together imder this discipline of nature, 
act under their natural leaders, then in both together we have 
THE PEOPLE, something that equals and ought to direct the legal 
or conventional sovereign. But once break up tbis beautiful 
order, this array of truth and nature as well as of habit and 
prejudice, we have then only a disbanded race of deserters 
and vagabonds. For a while they may be terrible indeed ; but 
in such a manner as wild beasts are terrible. In the end 
they have always been subdued, and often in a very sanguinary 
manner. 

§ 2 

We have here some of Biu-ke’s wisest and weightiest words, 
and they form his answer to Rousseau’s doctrine of the sove- 
reign people and doctrine of equality. Let us consider them, 
both what they imply and what they omit, a little more fully. 

A socieij, whatever it may have been originally, is not a 
number of similar and equal atoms, like a flock of sheep or 
herd of wild animals. They never are or were equal in mental, 
moral, and physical qualities. Inequality of wealth arises by 
natural operations, which cannot possibly be prevented, and 
it is good for the greater number as well as the few. The 
wiser, richer, hraver, or the more capable in war or council 
should lead and govern the rest for their good, and that 
the group or society may exist, flourish, hold its own against 
outside enemies or inside disorder or decay. The multitude 
are blessed in this natural and divinely ordered rule and 
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direction. Protection, guirianco, and oven material gooiK tliey 
gain. They owe cheerful obedience and loyalty to their chiefe. 
It is a beautiful system ; the only truly natural one. But when 
men break these beneficent bonds, lise in rebellion against them 
and shout for equality, they indeed are terrible. But it is un- 
natural, and has always ended in their deserved punishment, 
and perhaps in their hands being tied for a time to prevent 
further mischief, and till they learn a better spirit. 

Here hes the permanent, the eternal truth. The mass of 
men must have leaders and governors fur their own benefit. 
All cannot lead, and the multitude, the people cannot govern, 
owing to physical facts and mental defects. They must have 
leaders and guides, temporal and spiritual; the ablest, the 
wisest, the bravest of the former, the most learned, the most 
virtuous, the best of the latter kind. But they should not be 
the sort that the French people rose against, mere oppressing 
landowners and clergy, and exacting taxgatherers, nor quite 
what they were in England in spite of the glorified and idealised 
picture Burke has drawn of them. The people should respect 
their temporal and spiritual leaders, and they will do so if 
they deserve it. And the government should not oppress its 
people with heavy and exhausting taxes, in addition to the 
heavy exactions of feudal superiors, whether nobles or clergy. 
In such a case the government is not loved, and the nobles 
and clergy appear rather as robbers than leaders, and as wolves 
than shepherds. 

The state of things in England was not so had, but far from 
perfect, when Burke was writing. The landed aristocracy largely 
ruled the country. There was much corruption in high places 
and in low places. Moreover, it was a haughty and exclusive 
aristocracy, jealous of the rising moneyed aristocracy, and with 
no belief in an aristocracy of merit, save when an occasional 
Law lord (like Thurlow), or spiritual peer admitted into their 
ranks, extorted their respect. The fact is, there rvas at the time 
two other kinds of aristocracy pushing to assert their natural 
position in society and ro recruit or to strengthen Burke’s 
old aristocracy ; rivals at first, but in the end allies, without 
which the former might have found their position much less 
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secure in the century that was to follow. And in spite of 
Burke there is a truth in the dogma of the sovereignty of the 
people, as well as in the mother doctrine of equality This 
truth, as respects the former, wo have disengaged, aird made it 
efficacious in our constitution after three revisions (183'2, 1867, 
and 1884). We have solved the perplexing problem of how 
to give the people, the mass of electors, consisting chiefly of the 
labouring classes, their due share of political power without 
producing anarchy. We have given prominence to the demo- 
cratic side of the constitution, without visible danger to the fun- 
damental insticutions of society, which Burke thought impossible, 
and which perhaps when he was writing was impossible. 

How has it been dona f By making use of time, the great 
innovator, by proceeding slowly, by taking only one step at a 
time and at the seasonable time, by proceeding on the original 
model and improving it. We have successively widened the 
suffrage by lessening the qualifications of the electors, as by 
doing away with the money qualification of members we 
have widened their range of choice of candidates. We have 
thereby embraced within the constitution over seven millions 
of voters. These people, if they cannot directly make laws 
or lay down a policy, can choose individual representatives, 
and can to a large extent impose their wish and will on them, 
supposing their wishes not coincident. If a member disagrees 
or diverges far from the general will, they can change him and 
talre another, whose will and wish more nearly agrees with 
their own. They are thus partly sovereign, partly subject to 
the general will, the will of the majority, in which everyone, 
as it is a shifting mass, may find hhnsolf, as regards some 
matters. They form in this sense the “ political sovereign,” 
as Professor Tfioey calls them. 

But the House of Commons, embracing their representatives, 
is likewise sovereign, the legal sovereign, and the real sovereign, 
because it i.s the most powerful of the three Estates of the 
Eealm, and the will of the Crown and House of Lords finally 
ooncurs with its will if sufficiently manifest, just as it coincides 
finally with the will of the people. But this will is usually 
formed for the people, shaped by the will and intelligence of 
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the wiser, better educatei], iiud even the richer pait ul the 
community ; and this through the press, the platform address, 
the speech of party leaders in Parliament, sometimes even by 
their .spiritual guides. The will of the people thu.s infurnied 
and thus poisuaded is really guided and governed by the wiser 
will of the more influential and enlightened classes. And 
necessarily so : the many cannot think for themselves, and they 
have only the choice between these clasae-s who are their proper 
loaders, and demagogues and flatterers who will mislead them 
for their own ends. They do not in this country much trust to 
the latter sort, and thus it comes about finally that both the 
people and their governors exercise their will in legisliilion ; 
because their wills usually coincide. The people’s will is really 
the will of their superiors, adopted by the people and roflocted 
hack as if independently formed. And to shape this will for 
the people, while pretending to defer to it, by various devices, 
perfectly fair and even necessary, is the whole my,stery and 
secret of successful popular government. One thing only being 
borne in mind ; that a people’s prejudices are to be considcreol 
as the part of its will that is constant, that caimot therefore be 
shaped or controlled, and can hardly be moved by even a leader 
of the greatest genius. On the contrary, this, like national 
character and national genius, is the part of the people’s will 
that must lie accepted and made the best of,lilco one of nature’s 
forces j but which, like natural forces, being accepted, may be 
turned to important and beneficent ends. Here nature, in the 
shape of unchanging human nature, as in the case of national 
or race prejudice, traditional religious belief, even class preju- 
dice, is only to be governed or controlled by obeying her. 
And here the people imposes its will. Here the leaders must 
follow, and can only control by acceptance. 

And as to the doctrine of- equality it is clear, too, tliat there 
is a very comsidorable equality of intelleotual and moral and 
physical qualities amongst men by nature. The people of 
average intelligence, average morality, form the groat majority. 
Give them all the same education and the same dress, and there 
would he little difference in their conversation, general appear- 
ance, or apparent intelligence j and hence it might he inferred 
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there slioidil ho a ganoi-al equality in material goods and oiulow 
mentSj as well aa in political functions and powers. 

But the argument only applies to the generality, the majority, 
not to the minority. In every department there are excep- 
tional men though few; these are the natural leaders. The 
general is better than the common soldier, the inventor than 
the ordinary artisan, the able man of business than his clerk 
or " hand ” ; the judge is the superior man selected amongst his 
learned hrothren, and the bishop the ablest of the clergy. 

And there are decisive reasons even against equality of 
property amongst the majority, who are tolerably equal in 
intelligence and moral character. There is the absolute 
impossibility of it, the injustice of it, the poverty it would 
bring on the majority if attempted to be enforced. All which 
having been found out by all civilised nations, property and 
laws of property, recognising inequality of property, have 
invariably come into existence. The inequality is best defended 
on grounds of its immense utility, as a spur to industry and 
enterprise, to the creation of wealth, and because in order to 
increase it they must part with it to the labourers, and again, 
because those who own the larger masses of it cannot consume 
much of it themselves, they must distribute it to others. So 
that the principle of inequality is good, though, like everything 
good, it may he abused and carried to extremes, aa it was in 
Prance before the Eovolution. 

There is the further defence for the inequality of wealth, 
that it is quite compatible with a rough equality of happi- 
ness. The man with £10,000 a year is not ton times as 
happy as he who has £1000, perhaps not much happier 
than he who has £50 a year, though few believe it. Adam 
Smith and many very wise men honestly and thoroughly 
believed it,i the former carrying it even so far as to .say that 

' Shakespeare also appeals to have thoroughly believed in nature’s 
levelling in spite of wealth or pomp or rank. See the remarkable words 
be puts into the soliloquies of two of his kings, Henry iv. and Henry v. 
So also Burke himself thinks that tlio distiihution of hapijiness has no 
conneotion with the (iisti'ihntion of rank and wealth. See his remarkahle 
wonla cited, supra, p. 134. 
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the beggar, who suns hini&elf on the roadside, and who has got 
rid of the incommodious and illusory sense of dignity, enjoys 
a happiness the monarch with multiplied appliances has missed. 
This is one of (mother) nature’s strange but happy paradoxes. 
There is tolerable equality of brain, of bodily powers, and of 
happiness and misery, the great final consideration; or, 
admitting some inequality of happiness, the rich and great are 
more likely to have the lesser share of it. Why then .strive for 
equality of goods which would soon prove insupportable, and 
which, even within the short time it compulsorily lasted, would 
soon become equality of poverty 1 

But in Trance, from the teaching of Eoussenu, and the im- 
jnstiflahle inequalities that existed, the watchword of “ equality ” 
had gone forth ; equality of fortune, or nearly so, equality of 
titles and honours — all to be simple citizens ; and accordingly 
the nobles were stripped of their revenues and titles, and the 
richest were marked out to he mulcted. Burke saw and 
dreaded what was coming in Trance. He did not foresee so 
clearly what was to be the course and the end of the new 
rising in favour of equality. He appeals to history. 

When the multitude throw off their natural allegiance to 
their natiu'al chiefs, and by outrage and violence rob and 
plunder, they are rebels, he says in the Appeal, and may as such 
be fought with and subdued. Such insurrections have been 
before, the “Jacquerie" in France in the fourteenth century, 
and the rising of the lower commons in England under Wat 
Tyler and John Ball. These also preached equality, and, the 
better to lay hold on the memory, condensed their doctrine into 
rhyme: “When Adam delved aud Eve span, who was then 
the gentleman I” — the inference being that that primitive 
good time should he restored. “ But,” he says, “ these poor 
people were not reasoned hut beaten out of their lights.” The 
later theorists never refer to them, first, because the reference 
would show themselves not to be original hut mere copyists ; 
secondly, because the older rebels were unsuccessful. 

"But whether successful or not, such risings furnish no 
argument that a mere majority of heads can alter the seat of 
power in society in which it ought to obey and not to rrde, 
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As to the power of the whole mass in wliicli the natural 
aristocracy, or what by convention represents it, acts in its 
proper place and with its jrroper weight without heuig subject 
to violence, that is a deeper q^uestion;^ but with the concurrence 
of this true aristocracy no such mischief as happened in Friince 
could have place. 

Here it is admitted that the whole mass, people and 
chiefs, might aspire to supreme authority.^ In the people, thus 
understood, “I acknowledge something that equals and ought 
always to guide the sovereignty of convention.” But is this 
not to admit that the whole mass, minus the leaders, should 
have votes or some voice in choosing their leaders, at least in 
the Plouse of Commoms? Secondly, he arbitrarily narrows 
the aristocracy, excluding the aristocracy of wealth and the 
aristocracy of ability. His list of leaders should be wider, and 
the choosers, the voters, should be wider. Burke, however, 
thought that in England the substantial yeomen and tradesmen 
formed a good selection, who fairly represented the mass 
with their wishes and prejudices, and that being a select class 
they would be less Likely to be corrupt. This select suffrage 
represented the multitude, and the Memhors of Parliament 
represented the select suffrage ; such was the reasoning. The 
fact was, in a very corrupt time the Members of Parliament 
represented the influence and the desires of the Court or of 
the great families, and their interest, including their pocket, 
was bound up with one or other of these parties, — a system 
which might he defended on grounds of fact and history, 
that it was and had long been so, but which could not bo 
jiistifled by appeals to the original social pact, or on grounds 
of justice. Por men who have no voice in theh government 
are not true citizens ; the laws made are not theh laws ; so 

^ In fact, lio contumplatad at one timo (1770), when he wrote On the 
Present Pisconienl, leaistauce to the Ci'own and Court party on the payt of 
the "Whig aristocracy and as many of the people as they could influence. 
What had occurred in Sranoe wag a rising of the w hole people and middle 
class and a part of this aristooraey, but as it was a rising largely against 
ari.stooratio abuses it would he absurd to oxpoot the aristocracy to be at 
the head of the movement. 

^ See also supra, p. 148. 
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far as political riglits are concerned they are ciphers. Eut 
give votes to all adult males except pauper.s, and then it 'would 
follo'vv that the majority has the political right to change the 
government at pleasure, provided a majority agree to do so 
and are resolute, however unlikely it is that such will be the 
case. 

Jku'ke, however, would test the principle of the right of 
mere numerical majorities to change the government at pleasure 
by its consequences. And hero he adopts, as he frequently 
does, the new method of Hume and llontham, which brings 
all laws and institutions, forms of government, and political 
principles to the test of utility. If, he says, a majority can 
change the government as it pleases, any one person has the 
right to originate the idea of a change — the thing that Hobbes 
regarded with abhoirenec and would prevent by penalties. 
Such a one must begin by a secret conspiracy (unle.ss the 
utmost freedom of discussion is allowed on the constitution 
and the measures of those who control its working). And 
thus we should have a series of conspiracies ami ‘•editions, 
sometimes rumous to their authors and always noxious to the 
State. 

But the real reply comes from another quarter : that though 
the majority of voters in England have the legal power of 
changing the constitution if they acted irrespective of their 
leaders, they are not likely to 'wish largely to change what 
works well. They will only change slowly, and they are 
very unlikely to wish for a change not agreeable to their 
social chiefs and superiors, to whom they are willing to leave 
all initiative. Eor their own good they desire to follow their 
leacler.s and not to combine together for political action 
without them, save with reference to questions of wages and 
work. 

The right of the sovereign people to do what it pleases 
it now has ; it is perhaps a dangerous right. The one .safe- 
guard is that the will of tho people is to he discovered in 
the more enlightened will of the natural aristocracy •, that their 
will more and more coiucides with that of the Members of 
Parliament, and that where it does not altogether coincide, as 
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on labour legislation, impartial and onlightniied third persona 
may find a via media acceptable to both. The people are not 
lilcely to desire further change in the constitution, the claims 
of democracy having been fully conceded. They are not 
likely to wish to attack property, though they may desire 
some revision in some of the laws of property and contract, 
and some special legislation affecting their own interest, whore 
existing laws are unjust or unfavourable to it. 

§ 3 

The remainder of the hook is devoted to sounding an alarm, 
and to a rapture on the hidden marvels and beauties of the 
then British constitution, on which the New Whigs, who spoke 
very contemptuously of it, would lay irreverent hands. There 
is danger, he thinks, to the constitution and to society, not 
from the ability of the writings of these English Jacobins, 
but from their restless energy and their fanaticism in the new 
faith of the rights of man. The discontent which they mani- 
fest — not from any real grievance, hut from their admiration 
of a particular form of government — is all the more formidable. 
But their writings, he complains, are not condemned, while his 
book is, There is real and great danger, and all the greater 
because they praise the worst things in the Revolution, and 
what they praise they would realise in England if they got the 
opportunity. They are wild in their ideas, certainly j but men 
with the wildest ideas have done the greatest mischief, and 
they are the fittest hegiimers of all great changes. The danger 
from them may he distant, hut they will get their chance, 
because discontents may arise under the best of governments, 
“When such a time comes the dangerous principles now sown 
will shoot up in full luxuriouce ; then will he seen the effect of 
their pernicious teaching of contempt for the British consti- 
tution, and for all old institutions, as results of ignorance or 
worse ; their teaching that all prescriptive governments are of 
the nature of usurpations (that is, government that rests its 
defence on the fact of long continuance) ; then will appear tha 
effects of presumptuous indocility in matters of political theory 
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the danger of separating religion from the State, and of teach- 
ing that we are under no moral obligation to oiu' estahliahed 
government. 

If or will it suffice to say that the great number of men 
of great hereditary estates and influence will prevent the 
levelling that has taken place in France. It may, on one 
condition ; if they get alarmed in time ; otherwise their great 
propertiG.s will be the cause of their danger. Instead of con- 
ferring [lower and influence on their possessors they will 
excite rapacity, as in France. Besides, rich and turhulcnt 
men (like the Duke of Orleans in France), through ambition 
or resentment, may adopt the, new doctrines ami ideas ; and 
.persons of wealth in insecure times will go to the supposed 
winniag side, as a matter of calculation. The influence of 
two such men as Mr. Pitt and Mr. Fox could frown such 
dangerous political opinions out of the kingdom or drive them 
underground. 

Then follows his eulogium on the British constitution as 
it then stood, fortified by a testimonial in its favour from 
Montesquieu, who, however, derived his Imowledge, as Gneist 
tells us, more from party pamphlets than from a study of 
it himself or knowledge of the actual forces, often corrupt, 
by which it was worked in practice. The fact was, Burke 
saw a danger to his supersfcitiously beloved British constitution, 
under which the great noble families and landed gentry ruled 
England. He apprehended danger to their properties if this 
constitution was tampered with in a democratic direction. It 
was no longer dread of a change which would increase the 
influence of the Crown ; it was a reform that would increase 
the power of the people and the rich classes outside the 
landed gentry that he feared, and he thought that any 
change might go too far and involve attacks on landed 
property; and probably it would have been an inopportune 
time for parliamentary reform. But it was hardly yet time to 
interfere with freedom of speech and discussion on political 
matters or with the propagation of opinions in favour of a 
reform in the constitution, for the reforming party in England 
was not numerous. The ruling classes were very strongly 
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cniieuclied, tlie farmei’S and agrimlkiral labourers, Ilio back- 
bone of the country, were conservative and contented. It was 
ratlier in Ireland and Scotland tiat discontent existed. And 
wbon real discontent arose again thirty years later, the danger 
which he signalled did not arise. The constitution was 
reformed by later Whigs and Eadicals, and landed property 
was in so little danger that a Conservative government was 
ivithin a few years again in power even under a reformed 
Parliament. 


S 4 

When Jinrko wrote the Rejledions he was imiierfoctly 
acquainted with the causob, nature, and tendencies of the 
Eevolution. As the astounding drama rmfolded itself act 
after act, he began to take a more accurate estimate of it, 
but without fully comprehending it even to the end of his 
life. And no wonder, considering the contrary estimates and 
contrary interpretations of it, even down to our own days. 
At first he is disposed to ola.ss it with seemingly similar 
phenomena of history ; ndth the Anabaptist terror of the 
sixteenth century in Germany ; with the levelling movement of 
the time of the Commonwealth ; then in The Appeal from the 
New to the Old JVliiffs with the French “Jacquerie" of the 
forrrteenth and fifteenth centuries, and the rising of the lower 
commons in England under Wat Tyler and Father John 
Ball. These, however, had all been suppressed in blood, and 
ho anticipated at first a similar ending of the new French 
rebellion. 

But at the end of the same year (December 1791), in his 
Thoughts on French Affairs, he began to perceive that the 
Eevolution was dilTereiit from all previous risings, rebellions, 
and revolutions, in that it was a revolution of doctrine and 
theoretic dogma, and so far akin rather to the Beformation 
than to other political revolutions. And, like the Eeformation, 
it had in every civilised country an enthusiastic party in sym- 
pathy with its dogmas — ^people who ardently desired its success 
in France, and who looked forward to the success of the like 
system in their own country. 
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Ho repeals l,lie fiindamoutal dogma or principle, namely, 
tLat “Uie majority, told by the head of the taxable people 
in any country, is the perpetual, natural, unceasing, and inde- 
feasible sovereign ; that this majority is perfectly master of the 
form as well as the administration of the State, and that the 
magistrates under whatever names they are called are only 
functionaries to obey the orders (general as laws, or particular 
as decrees) which that majority may make; that this is tht^ 
only natural governiuoiit, and that all others are tyranny and 
usurpation ” ; and this is certainly as clear and accurate a state- 
ment rif the essence of the doctrine of tlie sovereign people as 
he anywhere gives. 

There follows an inlere.sting list of the Ifnghsh syiupatln.sors, 
which he says embraced “most of the dissenters of the three 
leading denominations, besides all dissenters in character, 
temper, and disposition, — that is, all the restless people of 
all ranks and parties, Whigs and even Tories ; the whole 
race of haH-bred speculators ; all the atheists, deists, and 
Soohdans ; all who hate the clergy and envy the nobility ; a 
good many among the moneyed people ; the East Indians almost 
to a man, because they are grieved that their present importance 
does not bear a proportion to tbeir wealth.” 

The Revolution had taught many things, — in other words, had 
shown that it was a neiv thmg in many ^v'ay.'^ ; amongst others 
that the “hitherto peaceable and even timid part of society ’’ — 
the moneyed men, merchants, tradesmen, and men of letters — 
may subvert a government, such having been the leading actors 
in the drama of the Revolution; and the reason assigned is that 
as wealth increases and circulates, and news and letters become 
more diffused, those who diffuse the money and the intelligence 
become more and more important, that is to say, the moneyed 
man and the journalist (as by ‘ men of letters ’ be here chiefly 
means the journalists, though elsewhere he includes in the 
elastic term those now distinguished as men of science, like 
Bailly and Priestley, also philosophers like Rousseau, Voltaire, 
and Condorcet). To those classes the Revolution offeied for 
the first time a career of ambition — all places in the Btafco, in 
the army, in the system of civil olheos of every kind ; in fact, 
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a “bribe great beyond example in the liistory of the world 
was held out to them — the whole government of a very great 
kingdom.’' 

Nor let it be supposed the same might not occur in England; 
because merchants and manufacturers enjoyed higher social 
consideration in England. Lr a country like England “ wealth 
new in the making, and precarious in its tenure, can never 
rank first, or even near the first. ... At no period in the 
history of England have so fow peers been taken out of trade, 
or from families newly created by commerce. In no period 
has so small a number of noble families entered into the 
counting-house.” 

He concludes ; “ That envy and ambition may be by art and 
management and disposition as mucli excited amongst those 
descriptions of men in England as in any other country ; and 
that they are just as capable of acting a part in any great 
change." Those are significant words, which give rise to some 
reflections. 

If the rising rich class in England was ambitious of more 
political and social influence, nothing could be more natural, as 
wealtli bad always been, especially in commercial countries, 
one of the causes of aristocracy, and England was becoming 
more and more a commercial as well as a manufactruiug 
country, as Burke knew. That these classes were discon- 
tented pohited to a grievance, and the moral that we should 
rather have expected would have been the advisability of 
removing the grievance by an improvement in the constitution 
than urging on a war with Erance for fear her example should 
spread to England, especially when in France this important 
class had still less power than in England. But this his 
belief in the perfection of the English constitution forbade. 
It is, however, a remarkable thing that the classes here referred 
to by Burke, though greatly increased in numbers and riches, 
were the very classes who were the leaders in the Reform Bill 
agitation, and were the moans of bringing about, forty years 
later, that revolution in our constitution, which both widened 
the sufft'aga and made themselves the chief power in Parlia- 
ment. 
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It is also very remarkable that this very class reforred to by 
liiirko is now, and for a coiisidcrablo time has been, the nio.-,t 
powerful and important class of all. It has been increasing 
in inlluonce, ^vhile Burke’s favoured class, the permanent 
landed gentry, have been comparatively losing influence, and 
in Rranoe tliey have lo.st it altogether. Nor is this great 
ariatooracy of -vvealtli by any mean.s revolutionary either in. 
England or Franco. In France they foi'm, in laut, the select 
of the liounjeoia, against whom the advanceil socliun of the 
workhig classes and the Socialists have declared war, but 
whose po.'-'ition as the .savens and ncciiinulators and controilera 
of capital, and the finders of employment and wages for 
Inhourers, and the skilled and intelligent directors of their 
lahonr, is really the most secure in modern society, because 
they are more necessary than any other class. 

The dissatisfaction of the aspiring middle class e.xoludcd 
from all political power was one of the great caiuses of the 
Revolution. It had no political power; as a conserjuenoo it 
liad small social consideration, and the like was true, though to 
a much loss degree, of the same class in England. It was true 
of all civilised countries, except the youngest, the United 
States. It was no wonder, then, that this growing class of 
rich men, great employers, rich merchants, opulent tradesmen, 
should be di'^satisficd everywhere with the governments which 
axcludi'd them, and m sympathy more or less with the prin- 
ciples of the Revolution. In France, such men sympathised 
with the principles at the beginning, and until they wore 
marked out for spoliation equally with the nobility and the 
clergy, by the dogma of equality and the sovereignty of the 
oeople applied in practice, and by the words of leadmg revolu- 
tionists like St. Just and Robespierre, after which they merely 
looked for a government that would maintain order and protect 
property. 

Ijater on, In Letters on a Beijicide Peace, Burke refers to 
what was perhaps the deepest of all the causes of the Revolu- 
tion, when he describes “Jacobinism” as “the revolt of the 
enterprising talents of 'a country against its property.” This is 
an exaggerated and inaccurate statement of a deep truth. The 
n 
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ilibcoiiteiit of talent, kept back by poverty, and afforded no 
career, rvas, if not one of the main causes of the outbreak, 
at least one of the principal causes of the rapid violence 
of its course, and of its success in Prance, us well as of the 
extraordinary success of the French arms abroad. Danton, 
the ablest statesman, and the chief planner and actor in the 
great critical days of the Ilevolution, was a poor and struggling 
advocate when tlio Revolution broke out. Vergniaud, the 
l('ad(‘i' of the Ginmdiiis niul the founder of the Eepublio, 
wa.s in like manner a lawyer of limited means, Hocho, the 
greatest miliUiry genius next to Ilonapavte, was a .sergeant in 
the old army, and eouhl aspire no higher. Tlie like was 
true of Pichegru and Jourdan, two other great generals of 
the Revolution. Even Bonainirto himself, in ordinary times, 
vrould have remained a poor officer of subordinate rank. 
Danton and Iloche, and many more of this natural aristocracy 
and latent men of genius, threw themselves with ardour into 
the Revolution. They speedily became leaders. As such, 
they employed their abilities, and to some purpose. Tim 
internal revolution, and its anomalous and audacious course, 
was determined by such men, — above all, by Danton, a 
veritable king, as Taine calls bim. In the critical days on 
tbo frontiem such men conquered the Austrian, the Prussian, 
and the Euglisli generals. The soldiers had the revolutionary 
enthusiasm, and the generals genius and youthful audacity. 
It was discovered that, ouLido tlio hereditary aristocracy, 
in the ranks of the people there were the ablest military 
leaders, so that there was no longer any function reserved 
for the old i<ohles,=o, for which they wore pre-eminently 
fitted. The exclusion of talent from careers, or rather 
the want of any provision for it, was the fatal jioliey of the 
ohl regime,' for whiel* it paid very heavily. It was a just 

' IHiitim himseli had jiuteil it. It was a grejit mustiika, he said, for tho 
AmM Rf'sim to provide men like liiaisi-lf with a liberal eduoation by 
meiurtof exhibitions, without going finthor, “Ln revolution est amvCo; 
nioi «t tmw eenx qui me wsomtilaient, notis wiua y sominea jetiSs. 
h’Mieien regime iwua y * futcea en tioua faisant lien Clever, sans ouvrier 
d4b«ui;M h im toksts’^ tTainc, fkt JU-wlniion, vol. ii. p. 86) 
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cause of smotliered but widespread indignation and beart- 
burning, a grievance of first magnitude, from wbicb many great 
and aspiring spirits had suffered, including even the prophet 
of the Revolution and the preacher of equality, Rousseau 
himself, who had fully felt the pangs that impoverished 
genius has to suffer. Most of the new class of journalists 
and men of letters were afflicted in this wayj and it is not 
wonderful that they also eagerly took up the principles of 
tlie Revolution. 

In France there was not merely the injustice of ability in 
the many denied opportunity, but tliere was sometimes a cold 
and uncertain patronage of literary ability, the only kind that 
got any sort of recognition, more frequently neglect, or a con- 
descending and in.solent patronage, sucli as Dr. Johnson re- 
sented in Lord Chesterfield. In short, ability, which should 
have a sure provision in a healthy society, and which now has 
it in great measure, both because it has found its market and 
conquered a field for itself, or because society and the Stats 
has aimed at rewarding it better than at the time of the 
Revolution, was in the worst possible position, worse almost 
than in the feudal or in barbarian times, where at least ability 
was in demand for the military service or for the Church. It 
is not then quite accurate to say, as Burke does, that talent 
rose against property^ at the Revolution, hut it undoubtedly 
favoured the Revolution, which promised opportunities to its 
nataral ambition ; and especially was this the case when the 
new order of things was put on a firmer basis by Hapoleou, 
the prodigious child of the Revolution, who favoured all ability 
except that of the literary and philosophic sort. 

Burke was right in concluding that the principles of the 
Revolution were infectious, and of universal application wher- 
ever like social circumstances existed. Oppressed peasants, an 
aspiring middle class, ability without outlook, all lovers of 
liberty wore everywhere in sympathy with it, and everywhere 
presumably would make similar changes if they were able. 
To the classes named there must bo added, in the case of 

' 'i'he St. Sbnoiiians expressed it better : the Euvolutvoii, they said, 
was the rising of Talent against hereditary usurpation and Priviloga. 
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France, the lowest class of all, but a very formidable one 
ill rovolutioiiary times, especially if a rcclcless govornnient, 
determined to win at all hazards, deliberately places arms in its 
hands — the class of the most reckless and desperate poor ; the 
“ social residuum,” or Hansmlotten, composed, in addition to 
the ordinary poor, of brigands and semi - brigands, loafers, 
vagabonds, brolcen men, social deserters, discharged criminals 
and convicts ; in short, Iho most irresponsible and dangerous 
claai, ready for any work or atrocities ; and such men, whether 
urged by dcisigning iikmi or by geimino fanatics, committed all 
the exces-c', of the llovolulioii, as they took a foremost part 
in all the decisive dajsd 

The danger menaced every country, but England perhaps 
less than any other, because the ruling classes wore strongly 
onlroncdied, the farming and agricultural classes were well 
alToctod, and the people geiicially not heavily taxed, while the 
lower poor were even liberally treated by a very indulgent Poor 
Law. The ■discoiiteuted did not, on Burke’s highest estimate, 
amount to unc-fifth of the people. Burke, however, thought the 
danger great for England. \Vliat was his plan for dealing with 
iti To make war on France, or ratlier on the revolutionary 
government of France, for the purpose of restoring by force 
the old regime : the king to his legitimate authority ; the 
nobility to their individual iiro[)erty; the clergy to their 
corporate property — in fact, something Idte what took place in 
the end, but not till after the most extraordinary things had 
occurred, the cstabli-diment of democracy, and the sovereignty 
of the people, the tyranny of the Ifeign of Terror, the wonder- 
ful victories of the Eepublican armies, the still more wonder- 
ful compicsts and marvellous career of Napoleon, — a series of 
event.s without a parallel, all of which would have been 
diliereut if England Imd not engaged in the war, almost, one 
might say, if ihirke had not broken from his party, joined the 
Tories, and preached a pus^ionate crusade against the Revolu- 
tion. Why might not England with safety have maintained 
neutrality, as Pitt df-iredl Beeaiwe, according to Burke, the 
danger w.m that the .Tuimbur principles would spread in 
1 Taiie* glvas ample proof on tins point. 
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Eiif'land by “a wirfi of div rol.”^ Only war, on’onsivo and 
dpicwbivo, with. Eiauiee, together with the iex«cs&ion of JacoUiif, 
at homo, could be effective. War would unite the people, would 
tend to silence the Eevolutioii .sympathiser^!, intercourse with 
France would cease, and repression would do the rest. lie 
concludes: “I have done with this subject, I believe for ever. 
It has given me many anxiou.s moments for the last two yeans.” 
But ho adds the remarlcable words indicative of a moinoutary 
doubt and misgiving as to the iroliuy lie reoommond.s ; — 

“If a great chango is to he iu.kIo in huiuau affairs, the minds 
of men will he Jltted to it; the general opinions and feoIing.s 
will draw that way. Every fear and every ho; 10 will forward 
it ; and then they who poi.si.st in opposing this mighty current 
in human affairs will appear rather to re.sist the decrees of 
Providence itself than the mere designs of men.” This is true, 
though it is opposed in .spirit to his propo.«al to step any change 
by a foreign war, forcible domestic repression of opinion, and 
by opposition to all constitutional reform. There was a great 
change to he made in human alFairs. Tlie French nevolution 
was the beginning of that change in France. It was a tre- 
mendous attempt to bring about this great change in too short 
a time. It aimed at introducing liberty instead of tlie despotism 
of one, and it at first quickly succeeded, though, owing to 
the excesses of the multitude, the liberty was soon lost. It 
attempted to bring in democracy and the sovereignty of the 
people, in which it succeeded only for a day, hecaiuse the dir&ct 
sovereignty of the people is a chimera and an impracticability. 
It aimed at greater equality, not merely political but social, at a 
greater equalisation of material fortunes ; and to a certain extent 
it succeeded. The nobility lost their feudal dues and never 
recovered them. The people got the land freed from a multi- 
tude of taxes; but when the revolutionary government went 
further, threatened to plunder the rich, and raised for a day a 
eanscuMiets despotism based on spoliation, it soon found it had 
entered on a fatal road, in avhich it was destined to he destroyed. 

1 Ho further says in 1794 : ‘‘I was eonvineoil that war was the only 
po.'isible ehaiico of saving Europe, aud ISiiglanil aa ineluded in Europe, 
Iroiu a truly friglitful revolution." 
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§5 

And now to pronounco a final opinion on Burko’s theory of 
things. What do we find in sum 1 A system of opinions that 
rejects the possibility of discovery in moral or political philo- 
•sophy ; that forbids honest inquiry on religious questions that 
niiglifc appear to load further than its own conclusions; a 
mental temperament that would make a difference of specula- 
tive dogma in religion nr polities a ground of a prolonged war 
with a noighbouiing nation ; and one that is even out of 
sympathy with the new ecoiiomi«il doctrines and the great 
new developments in mauufcictures and trade, “the new 
ooonomical god.s of our worship,” as Burke styles them, not 
suspecting the vast possibilities for good that lay in the new 
inventions and machinery and the consequent expanding in- 
dustries, although Pitt had caught a prophetic glimpse of it. 
We find a system of politics that rests property mainly on pre- 
scription, whatever injustices and abuses may he connected with 
it, as in the case of the feudal burdens and dues in Prance ; 
that rests government as well as property on prescription, and 
that accordingly approves of an irresponsible and corrupt 
oligarchy governing England, until the Ereiicli Eevolution 
breaks out, and then is reconcilaUo with something worse — 
something very near to the corrupt and tyraimioal despotism 
which he had p.issionately denounced somo twenty years 
before ; wo find a view of morals that rests right conduct on 
opinions, manners, habit -f, as external objective guides, or else 
on prejudice and mere strong feeling as internal instructors, 
instead of on eomcieuce, lea-son, or utility. 

This stomp of mind that dislikes all change, at the Eefor- 
m.ttion would have condemned it, and would have been on 
tiie side of Philip it. ; at the rise of Christianity with the 
persecuting Emperors. Accordingly Burke not only hated the 
Eevolution, but despised the new moral philosophy springing 
up in Eiigliind, one of the most remarkable intellectual move- 
meutis in oxjt histimy; he knew nothing of the great new 
philosophy springing up in Germany, including a philosophy of 
polities more deeply based than his own ; and he despised and 
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detested the new political pliilosopliy that had arisen inFraiiec, 
although it ^vas a .speonlative development of the philosophy of 
Locke, which contains the uiiiiciples of Burke’s earlier political 
creed — a circumstance which made it extremely difficult for him 
to answer the new theory in the Appeal fiom the New to the 
Old Whigs. 

In every direction he was a reactionary or rather a con- 
servative, in full and entire sympathy with things as they aie, 
with no belief in and no 3ynip<athy with progress, the chief 
thing for which the human species was made, and the capacity 
for which in all directions is the sole thing great or hopeful 
about it. In fact, he finds his ideal rather in the pa.st than 
the future. We sec with him in all cases the fond back 
ward glance on an imaginary past, never the forward hopeful 
one; a yearning for an idealised and vanished age of chivalry, 
never the belief in or the wish for the more glorious future 
which was coming, which Condorcet and many of his con- 
temporaries hailed from afar, and the hope of which 8u.stamed 
them in the hour of death. 

And yet such a spirit as Buike’s has likewise its uses, though 
of the negative older. It foices us to reflect on the gieat 
value of our actual aud realised conquests ; on soeiety, that 
“ great partnership in all perfections,” together with all its 
Idessings — arts, learning, settled ordeily government, security 
of pioperty find person; compels us to prize them and not to 
lightly hazard them — the substantial goods for shadows, or the 
proved chimeras and impracticable ideals of mere social theorists, 
charlatans, or self-seeking dem.igogues. 

Both the piogre.ssiv6 and conservative types of mind are 
necp.ssary for assured gaims, but which is the mors necessary 
the history of our species and tbe history of civilisation has 
answered in the most decisive manner. 

It is true, Burke would “iniprove” in practical politics, hut 
within very narrow limits ; in religion and morals and political 
science ho does not even believe that any further truth is to 
be found. We are in prossession of truth. It is a question, as 
with the British constitution, not of pursuit but of enjoyment, 
“ It is good for us to be here,” as he says, just whore we are, 
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and tluH all a time Avlxmi the firsb chaptor of a novv ami glorious 
rCTcIatiou of Ivutli, rciligioua and moral, liad already been 
written, in the Gorman critical pliilosopliy, and the further 
chapters of vfhich the progress of science and criticism in our 
century has almost enabled us to complete; but a revelation 
which would never have been vouchsafed to those who think 
that they already hold truth as a finished conquest and in full 
iicquisition ; or who do not know that the clearing of the 
■'oru'ching oye for truth, tho widening of the perceptions and 
intuitions of lipaiity, the finer feeling for justice and the senti- 
monts necessary to curry it out, even the (li.scovcries, inventions, 
and conque.sts in the material spheie, are all connected in the 
great forward ages of humanity, and that it is dangerous and 
almobt a crime agaiii.st humanity to reprea.s or check the move- 
ments of the inind in any forward and hopeful direction. 

The Trench EevoUition did not fundamentally change Burke’s 
character or turn bis brain, as Buckle suggests ; but it alamied 
and shook his nature, drove him out of his former better 
self, and distorted his perceptions. It troubled him beyond 
measure, with his alarmist and excitable temperament, and 
with a teeming imagination ready to give his alarms a vivid 
shape. Through it he saw a dearly-loved world, an old and 
cherished order, the only cnnceivahle, the only desirable one 
fur him, threatened with utter destruction by the most horrible, 
monstrous, and portentou.s birth of time, a savage insurrection 
of the feioeious rabble led on by visionary fanatics or 
scounilrels; and bo saw the incredible thing take place, tho 
thing without a parallel in history succeed. Here surely was 
something transcending all natural laws, all experience — a 
sort of miracle— -and this is indeed a thing to trouble the 
mind ; and as tho portent continually took some new and 
hiifrihle shape, it threatened to “confound his sovereignty of 
reason.” 

The monstrous, foul, incredible tiling he had lived to see 
tiiiim['liirig: no wniuler it gave him, above all men, a shock, 
which iuiuvaKcd till it became an incnbiis ho could hardly 
ever shak.‘ off, Was the Revolution a thing from hell, thoun- 
luoreniiig of Satan prophesied in the Apocalypse for a thousand 
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yoavs? All too like it appeared to hi', affrighted vision in 
179C, after ifa luimlcrous success at home and its victories 
abroad. It 'was now in the seventh year of a triiimpliant 
course of crime. Hence liLs undying, almost frenzied, hos- 
tility to it. Hence the peculiar mixture of awe and fear 
and hatred of it in the Letters on a Regiaide Peace and his 
Letter to a Nolle Lorrd, in which he calls it the “niothor of 
all ahominations.” 

We have the advantiige over him of knowing mote of its 
true nature, causes, course, and consccpiences. lie died in the 
hour of it.s greatest triumph ; but, conviiii;ed of its being the 
last of evils, he struggled against it wth superhuman energy, 
and he died defying and cursing it; not, however, till ho had 
inflicted a mortal wound on the immediate and passing phase 
of the portent — the Directory. For this body was resolved to 
continue the’ war with England, the thing tliat Burke of all 
things desired. It left Pitt no choice, and despair .turned. 
England at bay. - It was then that Burke’s scathing philippics 
did their work and roused England. A new and more formi- 
dable coalition was formed, and the tide of war turned against 
France. The corrupt Directory was dihsolved by one of its 
own generals, and the Revolution in one of its evil forms wa.s 
finished. 

Burke nursed and roused the warlike .spirit of England to 
contend successfully with France. Ho did not conquer the 
Revolution. Its spirit rose again. It was not a thhig to be 
put down by cannon, though the consequences of its prin- 
ciples might he postponed. What there was in it of good, the 
immortal part, was invulnerable as a spirit ; and this part, the 
real essence of the Revolution, was destined to rise again, to live, 
and prevail. 

For the essence of the French Revolution was not that 
startling series of 4ramatic and terrible acts that held Europe 
spellbound for years, with all eyes turned to Paris ; — the 
sevLos of sniqjrises turning on the accidents of men and cimun- 
stanoos, on whether Danton could come to terns with the 
Girondins ; on the peculiar character and tomporament of Rohe- 
spietre, a mixture of timidity, vanity, and fanaticism, which 
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made him in Uie midst of danger cruel and remorseless as death, 
and a chief agent of the torrents of blood that flowed during 
the Terror. That something startling and likely to have come 
in any case was still more likely when the new legislative 
asscuihly met, — a collision between the king and Assembly, for 
the now constitution left room for a quarrel. The Assembly 
had too much power for any kind of monarch, as Burke had 
pointed out, and “for a Eepnhlic there wa.s a king too much.” 
Tlici'cfore a colli.sion was nearly coitain. The Girondins, who 
were licpubliciius, beat the Con3titntionali.sts. The king exer- 
ciijod his veto. The people wore called in, aa in the theory of 
th(! fjontmt the majority of them had the inalienable 

riglit to decide, as they had even in Locke’s theory of govern- 
iiujiit; and so there came the 10th of Airgust and the storming 
of the Tuillerics. 

The principles tliat underlay the Eevoliition might have 
taken this or that temporary incaniation, whether in laws or 
constitutions, might have been put in practice by this group or 
that for a time ; they were bound to work out in the total and 
in the end, ns they have w'orked out, into greater political 
power and social consideration for the people, and even a greater 
shitre in the distribution of wealth; into greater political 
and oven governing power for the middle classes, the aim of 
the Girondins early seen aa the goal ; into greater scope 
for ability as the result of its revolt against exclusive 
privilege. 

Tlie-se were the main things that the Eevoliition originally 
aimed ut. These things it has finally realised. Doubtless, 
more things were contained in its principles ; bub whether they 
also will ho realised is in the womb of the future, for the 
Bevolutiun, at least in France, is not yet finished. 

§ 6 

At the hour Bm-ko was writing Im scheme of things, the 
mitline.s of a dillVrimt, of n new and greater world were laid 
down h,v the Purpose of the Iluiverse, and the final source of 
ptogre.sii; of new science prompting to new discoveries and 
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inventions that would revolutionise and vastly incredsc the 
mastery of man over nature ; that would change and improve 
social life, multiply comforts, and minimise poverty and 
misery ; new sentiments stirring in the brains of men wholly 
alien to the old sentiments of traditional loyalty and feudal 
feelings; sentiments intensified by the innate dignity of the 
individual man, first let loose at the Reformation; desire for 
freedom and indcpondenco ; love for nature and for simple 
unconventional life according to nature ; new ideas also of 
religion displacing the indifferent and somnolent theology of 
the earlier half of the century, and more true, because resting 
on the rock of reason, itself a revelation, and on universal, 
ineffaceable intuitions ; finally, a new morality and a new 
view of government following this general illumination of the 
human spirit. 

The total ressult is that we are now, a hundred years after the 
Revolution, more separated from the England of 1760 (the time 
of Burke’s entrance into public life) than it was from the 
England of the Wars of the Roses ; in sentiments, manners, 
opinions, — all those things which Burke insists upon as of so 
much importance in relation to law and morality. We cannot 
now feel as he felt. Only a person of peculiar powers like the 
poet or historical romancist, only a Scott, can so feel, and not 
many of such, for the actual life was far other than the idealised 
one. Moreover, there came with the New Age a groat burst of 
poetic genius heralding its dawn, itself alone a rare and remark- 
able phenomenon, and a further proof that a new world was 
coming; remarkable, too, in that Burns, Byron, and Shelley, 
even Coleridge, Wordsworth, and Southey, at first, were all in 
sympathy with the new spirit aud the Etench Revolution, with 
the as yet unreali.sed but beautiful ideal that hung floating in the 
clouds. They wore weary of the actual, and across the accidental 
and temporary horrors in Erance the poets saw the great 
principles that were striving to become realised and which wore 
the essence of the Revolution. They made ahstraetion from 
the aberrations, accidents, or fatalities of the hour, which did 
not impugn the greater good they expected from it. 

And so it happened that the revolutionary spirit had in 
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sympathy with it, the diKcontenlert poor, the diseon touted rich, 
diaeonteiited ability, tlio pliilosophece, and lastly, tlie poets ; a 
vast and august confetleraey, all the bettor elements, if not the 
greater nnuibers of a nation, a company that nothing could resist. 

And this not alone in Fraiice but in other civilised countries. 
In vain, then, save to hold the priticiplcH hade for a time until 
it would be safer to give them free scope, the twenty-two years’ 
war. In vain the repression in England. The cause had 
conquered alino.st before the last cannon-shot was fired that was 
meant to extinguish it. And the .small but rapidly iuorea.sing 
hand of reformer.-i, after the peace, had only to go on with an 
ever-swelling tide and increasing numhers to victory. 

The Ke.volufcitm cairio to England ; but it took a very different 
(KHir.-e from what it did in France. It Is not marked by 
“Eevohition day.s”(-Tuly II, or August 10), There was no 
sensational capture of Bastilles to usher it. There were only 
gx’eat (lemon.strations at which rcsolution,s were passed. But 
it waa found the people were roisolutc, and their leaders were 
resolute ; and amongst these a nephew of the Dnlce of Bed- 
ford (so severely satirised by Burke), true to the traditions of 
bis noble house, Lord John Eusaell was in the front, and led 
the movement to final victory. 

The Bill vva.s carried, and the “ sacred ” constitution was 
reformed, rotten boroughs disfranchised, large new boroughs- 
were created with the improved instrument and with the new 
infused blood. A most important series of Liberal reforms wore 
carried out, but with no desperate ’ results, no moh violence or 
mob rule. Ail gloomy prophecies about property being in 
danger were falsified. Why ? Because, in the first .place, the 
comjponiicm of the National Assembly or House of Ooiamous 
(the first consideration with Burke) was not changed hut im- 
prt.ved by the introduction of the now men, particularly the 
great esnpiuyera of labour ; secondly, the franchise had only 
bowl partmlly and experimentally extended. There were no 
paid members in fear of lusing their scat.s, no un,sorupulQu.s 
political gamtntcrs like many of the niembens of the Conven- 
tion in fear of pmd-ihmont from n coimter-ravolution, and not 
many mere theorwte or impracticable fanatics. 
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Wo have bad two other reforms in the constitution since 
then, one in 1867 and one in 1834, with the final result that 
WG have come practically to universal suffrage and democracy, 
the sovereignty of the people, with great henetit to the working 
class, and without detriment to other interests; and thus tar the 
Revolution has justified itself, and .Burke’s fears have proved 
groundless. 
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L WORKS IN GENERAL AND THEORY 
OE MORALS 

§ 1 

BuHKE’a political philosophy, so impressively delivered, so 
original in parts, a mixture of persuasion with good arguments, 
so readily intelligible and so easily applicable, furnished a now 
creed or body of principles for the Tory party, na. well as a 
deftnito practical policy. The creed was much superior to the 
narrow, negative, and unenlightened one on which it had sub- 
sisted since Bolingbroke wrote his Patriot King, It not only 
furnished that party with new and more reasonable principles j 
it thereby really transformed the party in some considarahle 
degree in respect to its main function and aims. Ear away 
from the forgotten watchwords of pa.ssive obedience and non- 
resi.stance, away even from the principles of the Court party 
that Burke had so severely denounced in his Thoughts on the 
Present Discontents, their mission for the future, as outlined 
by him, was to maintain intact the fundamental institutions of 
the country, the Crown, the Church, the Ai-istooraoy, and the 
fundamental institutions of civil society, such as property, at 
that time threatejied, and, a.s a means to these great ends, to 
resist all innavatum. Burke’s own ideal statesman indeed was 
ne who could at once conserve and improve, conserve the good 
in the old while gmfting upon it, if the time was suitable (as 
it fmpietttly was iiiijt), an improvomout that did not ihvolve 
anything wholly new either in fact ec principle, because, as he 
rtiiMiafe*, “to innovate is not to improve.’* The Tory party 
learned thoroughly the first half of his teaching. They 
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it .s(j liuppeficd, luo, liy gouil furtiine at this critical stage of 
Englisli politics that there were gathered round Bentham a 
small hnot of able men, whose abilities, united to those of 
Bentham, were necessary to formnlate a iwngranime and to 
furnish arguments for the reforming party, Tlie.se men were 
partly disciples and admirers of Eeiithain, hut al.so oiigiiial 
thinkers, who each contributed parts to the fnlnrc Liheral 
policy and aims, the principal being Eomilly, the law roforiucr, 
Janica Mill, tiie lihlorian of India, economist and mental 
philosopher, Ricardo with his tovised versiun of Adam Smith 
endorsing the ayslem nf Laism fain and foreshadowing the 
future ])olicy of (lobden; in .short, llie greatest area for I'rondom 
of cnnlvacte and mm-inlerfmonce by governments in the in- 
dustrial sphere (except where it alusidy existed in favour of 
employers), togetlior with Free Trade. To tliis add peace abroad 
and rekonohmont nt homo, and there was a very atlraotivs 
programme, supported by arguments tliat were very diffieult 
for the Tories to amswer. 

It was a programme to attract the great employers and great 
capitalists as well as the millions of the unenfranchised, since 
Bentham advocated virtually universal sull'rage. 

Tlie unenfranchked miiltitudo, the capitalists, and the 
philosophers, this time nemly all on one aide, formed the 
a'imy of attack. Tire help of the last was very important, 
and for the first time they worked “in eorjis "—the thing to 
which Burke so strongly objected— and all three forces worked 
together, and io such purpose that a peaceful political revolu- 
tion was effected of more signilieanco than that of 1G88, wdiich 
transferred the sovereign authority to the arisiocraoy, — a re- 
volution that transferred power to the rich middle class, opened 
out a long career of political and social progress ; of reform in 
all directions j a progressive movement which is hardly yet 
exhausted. In this movement much of the central impulse, 
especially as regarded law reform, a? well as the complete 
philosophy of progress, moral and political, oame from Bentham, 
insomuch fcliat the whole after it had conquered has been called 
Benthamism, after his name 
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The new hut hitherto ncgleeted prophet, accepted about the 
year 1817 as veritably such, was a remarkable man in many 
ways. IIo was a typical Englishman of the best kind; a 
representative of the peculiar genius of the English race, which 
liurke was not ; practical, clear sighted, of much common sense, 
hlled with popular sympathies and public spirit. Without the 
groat imagination, the dazzling rhetorical power, or the exces- 
sive sensibility of Eurkn, which are so many impediments to 
the discovery of truth, perhaps without the depth and originality 
of Ihrrke, he was also entirely and absolutely free from the 
prejudices which Piurke possessed and so powerfully defended, 
hut which Hentham considered to be the chief cause which 
liiuderod the improvement of mankind. He had delivered 
himself from Bacon’s Idols of the Tribe, the universal delusions 
of men, and from the Idols of the Theatre, as he had little 
or no respect tor previous philosophers or their systems. He 
had not equally delivered himself from the last weakness of 
philosopliers, the Idols of the Cave, those defects and infiimities 
proceeding from their own peculiar mental and moral natures. 

He had clearne.ss of vision, love of truth ; he possessed in 
high degree the logical faculty. But his mind was more that 
of the reformer than the discoverer of truth ; that is, it was 
more fitted for seeing an evil and devising a practical remedy, 
than for abstract speculation, or making discoveries in specu- 
lative morals or politics. It is true that he wrote much on these 
Bubj(:ct.s, and in his early years wrote well ; that his Fragment^ 
on. Gov/irnment is clear and vigorous j that both in it and in 
his Theonj of Lcjislatim ho makes very happy applications of 
his principle of utility. The latter is an important hook, which 
h,)^ had much iidluence. Still it can scarcely he called a 
great kw)k, while the Principles of Mm-ciU and Legislation is i 
an inferior book both in design and execution, and especially 
weak where it attenqits to deal with morals. 

^ It is as a law rHormor and a political reformer that all his 
powers are shown ; and a practicahie scheme of reform in these 
departments may he as truo an inv«ntion or discovery as one 
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m.ule in the physical sphere, and of essentially the same kind, 
only far more difficult, because the physical inventor has only 
to deal with physical laws and phenomena ever the same, while 
the reformer or reforming statesman has to deal with compli- 
cated and shifting phenomena, living phenomena, acting and 
reacting on each other, in which case to devise remedies for 
evils, or to make an improvement without producing greater 
evils, is peculiaily difficult. iSuch a mind rarely appears, the 
constructive mind that can devise the appropriate cure for evils, 
or means to foreseen good ends, because he must be a man of 
science, and an inventor also to find the remedy, as well as 
a man of virtue to desire to find it ; and the union of those 
qualities is rare. In Bonlham they met. 

With an active, restless, exploring mind, tliat ranged in ail 
directions for improvement, like Uljsses ho would be a 
“bringer of nevv things,” provided they were better things. 
He did not dread innovations as Burke did, because every- 
thing good was originally now, hence an innovation. With a 
patriotic mind, and an Englishman’s love of liberty (his one 
passion beside his pas.sion for truth and the public good), 
he strongly desired that birthright of freedom which their 
fathers had vindicated against tyrants ; and neither Hampden 
nor Sydney has spoken bolder words in behalf of freedom 
and against tyrants than Bentham in his papers on Parlia- 
mentary Rfljorm, against the Sidmoulhs and Castlereaghs, the 
tyrants of bis time. 

His passion for the general good made him a reformer; a 
reformer of the constitution and a law reformer, and the greatest 
of reformers because he was successful whore even the great and 
bold Puritan reformers failed. Nearly two hundred years ago 
they had changed the constitution tempoiarily. They had 
intended much more; intended to leforni the Law and the 
Church, but, as Cromwell said to Ludlow, “ The sons of Zeruiah 
are too strong for us.” Bentham succeeded. ' The time wa.s 
ripe, and the fortunate hour coincided with the appearance of 
the right man. The hour of reaction was come against Tory 
tyranny and agaiiist usurpation of tbo govoniment by an 
oligarchy, whether Tory or Whig, against sanguinary wavs 
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unsanotioneil by the consent, of the people for the huupfil. 
rtiainly of the bettor classes, hut for which the people had 
largely to pay through their wages reduced by great taxes and 
loans for war ])urposcs. The accumulated corruption in the 
government and in high places, and the sufferings of the sullen 
multitude, could no longer be endured, and a low menacing 
murmur of discontent swelled at length into a loud and 
universal ocy for reform, and before all else parliamentary 
i-rdortti, the reform of the ICugli'-h ronstitutinn. 

In the great struggle that ensued Tientharn took a leading 
part, and it was his principh"? as given in his Plan of Parlia- 
mpnf<f,rij Pefoyni that largely prevailed, not indeed fully at the 
lirst Hrfiivin Hill, but at the see.nnd. 

Ho did more, lie sketched out and filled in tlio outlines 
of each .speoife reform in law: reform in the criminal code, 
with a theory of punishment more rational, more in accord rvith 
oiu moral sentiments, more humane, and more effective ; reform 
in the judicial e.stablishments, in procedure, in the administra- 
tion of tliQ Equity Court, so as to diminish delay, vexation, 
and expense, as the result of all which he has been a greater 
henefactor of the English people than any other philosopher, 
or even than most statesmen. "I do not know,” says SiiM 
Henry Maine, “a single law reform, effected since Bentham’sl 
day which cannot he traced to his influence.” ELewlicre the 
same writer say.s, “ It is impossible to overrate the importance! 
to a nation or profu.-sion of having a distinct object to aim at 
in the pursuit of improvement. The secret of Bentham’s 
immense influence in England during the past thirty years 
is hu success in placing such an object before the country. 
He gave u.s a chw rule of reform . . . made the 'good of tlih 
community take precedence of every other object, and thus 
gave escape to a current which had long been trying to find 
its way outward.”^ 

This is high prainc, but not much more than is due in the 
department of law refonn ; and if the same praise cannot he 
given to hia theoretical spfcnlations on morals and law, yet 
aniiothing is still due to the raeiiwry of the man who devoted 
> jdsefeai Zaw, pp. 78, 78. 
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his lift! to the discovwy of tnitli, to tho service of his country- 
men, ,mrl wlio, by avoiding the (‘xtrenios wliioh lead to anarchy 
or despotism, showed the safe path of political progress. 

§ 3 

Born in 1748, Bonthani had speculated much and written 
much hoforo he took rrp the cause of Itirliamenlaiy Ilcfoim. 
hilled with restless enoigy, fired with a high firuhition, and 
full, too full, of coufidonee in himself and his powers, ho wrote 
much in hia long life on Morals, on Legislation, on Political 
Economy, on Political Pliilosopliy, on Prison Reform, on Law 
Reform, on tho Coditicatioii of Laws, and on many other con- 
nected subjects. His first published work, puljlished so long 
ago as 1776, the year of the Declaration of American lade- 
pendonoe, was tho Fmrjment on Govmiment, wliich struck at 
tho very outset the keynoto of much of his hfo-work, which 
was to furnish light on law, as a speculative science, with 
a view to amending practice. It is mainly a criticism of a 
single chapter of Blach'ione’s Commentaries, dealing with the 
oiigin of government and law, but a critici'-rn which reduces to 
a logical ruin the ivell-lurned sentences of the author, especially 
whore he holds, in a hesitating fashion, the Lockeian theory of 
an original contract or convention as the origin of law and 
government, and the subject’s duty of obedience. Bcn^^, 
on the contrary, holds that government and law owe their 
origin and coiiliimance to their general utility, and that our 
duty of ohcdieuce is owing to their continued utility, and also 
that disohedience and resistance, in extreme cases, can only be 
defended on the same gi'ound of utility. In this brief essay 
is also to he found much that is afterwards made use of and 
further developed hy Austin in his Lectures on Jurisprudence, 
especially tho host known and really best part of them, en- 
titled “The Province of Jurmprudonee Determined": the 
theory that law is the command of the sovereign, whether 
one or a body (though Hobbes hud already s:iid the same) ; 
the true marks or tests of sovereignty and subjection, namely, 
the fact of the bulk or majority of tho people being in the 
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habit of oljedienc.e to tho commands of the one or body, such 
one or body being sovereign, those obeying subjects. 

Benthaui then turned to the subject of philanthropy, with 
which from natural disposition he sympathised, and which from 
Howard’s labours was much in vogue during the last quarter of 
the eighteenth century. \The subject of prison reform first occu- 
pied his thoughts, and from that he was led to the oon.sideration 
of the whole subject of punishment. But a theory of punish- 
ment cannot he worked out without reference to the offences 
which punishments are intended to prevent or lessen — their 
general nature, their .several kinds and degrees. "What are 
offonce.sl They are acts or forbearances contrary to law, to 
law as it actually is; violations of the rights conferred by law, 
whothor regarding property, liberty, reputation, or tbe fulfil- 
ment of contracts. But the civil law may be imperfect, the 
rights conferred questionable, the punishment barbarous or 
exco.-fsivc, in fact unjust, ^ow are we to know whether the 
law is good, the rights proper, the punishment just? T?h e 
answer in all cases is the same : the testo^goodnes_8__qr_justioe 
. is the production of greater ^ood to the community. But some 
i had already said as inu'ch,' anll Bontham for greater aeciimoy 
lalters the word " community ” to " the greatest number ” in 
Ithat comiMrdty. In the case of punishment, as all pimish- 
menTTs^ain or evil, it can only be justified if it prevents 
greater pain to one or more, and the best and most just pimish- 
ment is that which beat conduces to this general end. There- 
fore the legal rights, the offences, and tbe punishments should 
be revised under considerations of utility. 

But he had also perceived that actions were punished, and 
aometime.s rewarded, by moral opinion or moral rides, though 
those moral rules might be wrong or arbitrary. The same 
question therefore arises again : What should he the moral 
rule in such and such csises? bow should it deal with such 
and such actions 1 His answer is : Those act s should feq praised 
whose tendency is to increase the quantity of happiness in the 
coramimity, to produce the greate-st balance of pleasure ; those 
put under ban which had the conkaty tpudeuoy. 

Accordingly, in 1780, Boiilham printed for private eirculatioa 
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his Principles of Morals and Lefjislation, which aimed at 
developing the above general ideas ; an ambitious hut nnlinibhed 
and abortive book, in which there are no principles of civil 
legislation, only a very slender treatment of the principles of 
morals, followed by a theory of punishment, and an inter- 
minable chapter on offences and their classifications. 

Hia whole theory of morals in particular is incoherent, 
shallow, and fragmentary. Still, as the theory of utility 
ill its simplest statement underlies his theory of legislation 
and hia sohomo of codification, as ho undertook to give a 
justification for every proper law from the principle of utility 
alone, and, moreover, as the theory has been adopted and 
developed by more con.si.stent and clearer moral thinkers, it 
requires a more careful examination than its intrlmsio merits 
could claim for it. Nor let the reader suppose that moral 
theory lies outside our prcqicr subject. ^ Por morals and polities 
are inseparably connected,;’' .some moral theory is always pre- 
supposed in political speculation, in legislation, and in the 
administration of the law. Statesmen when they make laws, 
judges when they interpret them, must be guided, con.sciously 
or unconsciously, either wholly by consideration of utility (if 
they accept utilitarianism), or else by their sense of natural 
justice, or moral sense, or by the general moral opinion of the 
community, based on a sort of compromise between the con- 
siderations of utility and justice. We find, too, that philoso- 
phers like Hobbes and Locke base their political theories on 
moral theories,— in their case on the theory of natural law; 
that Burke, though not very consistent or clear on the subject, 
since he denies that there were discoveries to be made in 
morals or the principles of government, yet has to fall back 
in his political reasoning partly on the theories of natural law 
and utility, partly on the theory that men ate moved to action 
by then' moral sentiments, manners and prejudices, which leans 
to the new moral school of Butler and Hutcheson. 

'VV'ith^Bentham the moral theory underlying his political 
thepriea W tte theory of utility ; the theory according to which 
actions are right or good in proportion as their tendency jS Fo 
produce a balance of utility or pleasure or happiness^ to use the 
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more general word, buL always understood to lie soiiio form of 
pleasure (or, wliicli is sometimes the same thing, a diminution 
of pain). In like manner action.') arc wrong if their general 
(Lendency is to produce more pain than pleasure, more misery 
than happiness, taking into account, the whole possible train of 
con.secLUonces. 

But at the time when Bentham was writing his Principles oj 
Morals and Legislation there were already in the field, speaking 
hi'Oiully, two prodominiint theories, — tho one the theory of the 
new intuitive .school resting on conscience, moral .sense, or moral 
facidty, whoso 'buainc.sa it wa.s to distinguish right and wrong 
actinua ; tho other, a much older one, called tho theory of 
natural law, whose ooiilonta the now inornlist.s dcssuasd to make 
Heater by providing more definite tests of what they should 
lie j that ia to say, they did not seek to construct a theory in 
opposition to natural law, but to furnish a further development 
and a justification of it. Of the remarkable series of moral 
systems given to the world ever since the appearance of Hobbes’ 
great work, that of Butler, as given in his famous Sermons, is 
tho greatest and perhaps the best representative. In this book 
Butler maiiitains that we can determino immediately whether 
an act is right or wrong without regard to consequences, by 
a certain part or faculty called conscience, sometimes the 
“ approving and disapproving faculty,” a faculty partly moral, 
partly intellectual, whose existence could not possibly be dis- 
puted hut “from mere affectation.” It is its special business to 
distinguish moral from immoral or neutral actions, just as it 
is the huainoss of our purely speculative faculty or intellect to 
flLtinguish truth anil falsehood; or again of the aesthetic sense, 
as pointed out by Hutcheson, to distinguish the beautiful from 
the deformed or ugly. There wa.^ also the system of Adam 
Smith, who largely agrees with Butler that conscience was the 
Bupreme directing faculty, hut being liable to private bias in 
ccrt,uii ea-ie.-. {m even Butler allows) he thinks that a sort of ideal 
or sUudard ctuiscienoo, a cmTccted and objective conscience, so 
til !;iy, might ho found —not in the indiviiliiul comscience, liable 
to self-jiartiulity, but in the hnagined judgment of an external 
iiiqurtial ape.-biton Wo should ask in .'such a ca.se what would 
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sncli disinterested person decide as the right and propi't 
aotioii ; and to some suoli device we are still driven \vlicii 
disputes are referred to an impartial arbitrator, or where a dif 
ference is refenod to the decision of a jury, as to who is legally 
in the right or wrong, or still better to the decision of an en- 
lightened and impartial judge, wlio often has to pronounce on the 
moral as well as legal aspect of acts in a court of justice. 

All these new theories should he regarded in the light of 
attempted improvements in the old theory of natural law as 
apjilied in the moral as distinct from the legal sphere of con- 
duct. Ear Butler, Hutohe.sou, and Smith all hcliuved in the 
Jus Naturale. And it was Butler’s cxiire.ss aim. to discover 
from hiunan nature a.s revealed by psychology, from the aclual 
moral constitution of man, what cour.se of action was corro- 
spoudent to it, was fit, proper, and right ; and from this con- 
stitution he argues that man acts rightly when, he acts according 
to his nature, his desires, appetites, affections, self-love, provided 
they are all controlled and advised by conscience informed by 
rea.sim; and this conscience, partly moial, paitly intellectual, 
was the supreme faculty for directing individual coirduct. This 
was a new contribution to the old theory of natural law, which' 
had indeed, as Hobbes bad pointed out, indicated and inculcated 
the particular virtues — veracity, gratitude, mercy, justice, etc. 
There were moral rules, part of natural law, suggested by 
reason, working on our natural and instinctive moral sentiments. 
Eca.son and con.siderations of utility had improved them, still 
they ware first the suggestions of nature. In particular, the 
theory of natural law had improved the civil law, the 
chancellors and crpiity judges being largely guided by its 
principles in their equity decisions. But natural law in its 
application to equity bad been developed aa far as was pns.sible 
without new moral ideas or new points of view or a revolution- 
aty interpretation of it, such as was contained in Rousseau’s 
doctrine of the natural rights of man. In fact, as Sir Henry 
Maine affirm.s, equity in England, at the time of Lord Eldon, 
luul become a.s rigid and incla.stic us the common law bad been 
wliijii equity was first called in to su].q>lemunt it. Its equity 
bad become iuo(piital)le from not advaiieitig with the better 
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moral ideas and sentiments as well as tlie improved moral 
practice of the time. 

t There was also another moral theory j an old theory 
revived by Hume, Priestley, and later hy Paley, which was 
opposed to both the old theory of natural law and the new 
intuitional theories — the theory of utility as the sole te.st 
and prineiplo of morals. Benlham adopted thus theory, he 
tells us, from Plume. He tried to develop it further, and hy 
good fortune ha-i got the whole credit of being the founder 
of utilitariunisiii. 

Thus, then, tlioro were already in existence in 1780 at least 
two moral systoms to guide men’s private actions. One 
was the law of nature, with a great history of at least two 
tliouaand years biihind it, whioh oll'erod itself as a model for 
the civil law as well aa the source of tho moral law; the 
other, the now theory based on conscience or moral sense; 
and it lay on Bentham in his assumed idle of reformer 
in moral philosophy to refute the school or schools in the 
ascendant. The way in which be attempts to do this is at least 
original He puls them all into two classes, — one called tho 
“ascetic” school, tho other the school of “sympathy and 
antipathy,” including most of the original speculators since the 
time of Hobhes. In regard to the first, who thought that pain 
should sometimes be courted and plea.sure shunned, he simply 
repudiates the view ; affirms that the production of pain is 
wrong, unless to dimmish future paiu or promote future 
pleasure. As regards the rest, he attempts to refute them mi 
Uoc, by lahelling them all together, as following the principle 
of sympathy or antipathy, and then hy identifying such prin- 
ciples (whether called moral faculty, moral sense, oonscience, 
common sense, moral reason, etc.) with, or bringing them 
under, the whole genus of innate prejudices, which, of 
course, deserve no respect as moral guides. They are “ merely 
so many contrivances for avoiding the ohligation of appealing 
to any external standard and for prevailing upon the reader 
to accept the author’s sentiments or opinion aa a reason for 
itself.” They me question-begging names, to colour our 
prejudice.^, our like.s ami diwlikes, and like all prejudice.^ the 
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greatest bar to truth and human improvement, “a cloak and 
pretence and aliment to despotism.” By this method of 
summary conviction lie disposes of some half-dozen systems 
at a single stroke. But this i.s not refutation but a mere 
assuming of the point at issue, with the additional fallacy, or 
sophism rather, of a.ssuming that the dill'erent systems are all 
forms of one system. They each rest on specific grounds, 
make separate appeals to reason, and his bubiiiess was to .select 
the he.st of them, to address liimscdf to their grounds and 
rea.sonH, and, if he wa,s able, to refute them .separately. But 
tills he malcGS no attempt to do. In a footnote, indeed, he 
attempts to deal with them seriatim. But it i.s rather a tra- 
vesty of each systcin that he gives us, with a contemptuous 
sentence or two by way of refutation.' 

Let us now follow the constructive part of Bentham’s own 
theory so far as he gets with it. He ha.s decided that there is 
no moral faculty or conscience whose husiness it is to inform 
us of the morality of acts; and as for the so-called law of 
nature, “people," he tells us, “go on giving you theii 
sentiments about what is right anil wrong ; and these senti- 
ments, you are to understand, are so many chapters and 
sections of the law of nature.” It is solely by the piiiiciple of 
utility that the moral character of acts can be known ; by theiri 
tendency to produce a balance of happiness, or if any apeciali 
faculty were concerned it would he the faculty of reason, which 
is called upon to trace the good or evil, to make the complete 
calculation of caeh, and to strike the balance after setting off 
the one against the other. This is indeed a diffieidt operation 
sometimes. StUl it has been largely done for us already ; the 
experience of the race has not been for notbing as to the good 
or bad consequences of actions (as Mill e.xplaiiis). Moreover, 
Bentham proposes to simplify tho calculation of consequences 
very greatly by reducing all apparent dillorences in kind 

' This part of Bentham is so weak that oven his diseipla Mill repudiates 
.it, since he allows the existence and olHoe of conaoionoo ; allows moial 
sentiments, which point and urge to appropriate actions, that Is, he takes 
a, great strida towards the opposite camp, and greatly lessons tho disUnco 
between Itia utilitaiianisin and iho d /rrion or intnitiunal sohool. 
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arauuost iileiihures to diffctoucos of degree. ThN is fortunate 
for him, if it ho truo, bi'.cause otherwise the quantity of pleasure 
or pain following actions could not he known for want of a 
coiiunon measure. Pleasirtes tlien or pains differ in degree or 
intensity, in duration, in ccrtiiiiity or uncertainly, in pro- 
pinquity or remoteness. To these add the fecundity and purity 
and the extent or number of persons likely to be affected, 
and we have all that is necessary for our calculation of the 
lolfd quantity. 

Thun follows hi.s rules or process for e.stimating the general 
tesnlency of an.y act by which the interests of a community are 
atVecfcud, “Pcgiii,” he tells us, “with any one person of those 
whose interc.sta .seem most ininiediately to be affected by it, 
and take uii account— 

“1. Gf the value of eaeli di.stiuguishahle pleasure which 
ajtpears to be produced by it in the first in.st.aiioe ; 

“ 2, Of the value of each pain which appears to be produced 
hy it in tha first in.staneo ; 

“3. Of the value of each pleasure which appears to he pro- 
duced by it after the first. Tliis constitutes the fecundity of 
thci first pleasure, and the impurity of the fir.st pain-, 

“4, Of the value of each pain which appears to he produced 
by it after the fli'ot. This constitutes fha fecundity of the first 
pain, and the impurity of the first pleasure. 

“ o. Sum up all the values of all the pleasures on one side, 
and tho.SG of all the jmim on the other. Tire balance, if it be 
on the side of pkamure, will give the good tendency of the act 
upon the whole, with respect to the interest of that individual 
person ; if on the side of pain, the had tendency of it on the 
whole. 

“ 6. Take an amamnt of the miniher of persons who-se interest 
appears to he concerned; and rc[ieat the above process with 
re.^iic'c't to each. Sum up the numbens expre.saive of the degrees 
of good teiidfiicy, which the act has with respect to each 
individual in regard to whom the leiidency of it i.s good upon 
tire, whole ; do this again with respect to each individual iii 
regard to wlwiu the tendency of it is had upon the whole. 
Take the kfiamv; wlueli, if on the side of pleasure, will give 
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(Ik* gi'iii’ijil good tf'.iiilf'iK'y i>f tlio aofc with r(“-])i ct to tlie IoI.mI 
niiinbpr or community of inrlividualh coticoriied ; if on the .sido 
of pain, the general nvil tendency with nsspned to tlie name 
conimnnity.” ^ 

lie given us four diflerout souiros or sanctions of pleasure, 
namely, the ijhysical, political* moral, roligioiis — tlie last three 
having boon already given hy Locke, the, firnt one by Bntjer 
in his theory of “natural government,”- in which he makes 
the pleasures and pains (hat naturally follow acts a speeies of 
resvards and [mnishmonfs annexed to natural lawn or eoin- 
mands. 

lie pretends to enumerate the dillerent kinds of pleasures 
and pains in a list vvhieh is far from exhanslivo; rliserimiiiales 
the “cimunsfanccs indnencing sensibility,” that is, whieli 
make the pleasures and pains vary from the normal or ordinary 
standard, and having done so we find his theory of utility is 
finished ; for what ho says about motives, intentions, dis- 
positions, eousciousness, is all preparatory to his doctrine of 
pimishment, since to stop ill acts by pimislimcnt it is necessary 
to analyse tlu'se notions. This part of the work is bettor, 
and his doctrine of punishment which follows deserves praise. 
The like cannot bo said of his long and tedious classification 
of oflencos filling nearly half (he book; full of repetitions, 
most of the elasMifioations being obvious or easily gatliered 
from actual legal systems. lie then gives us a chapter 
containing the distinction betv/een what lie calls private 
ethio.s and the art of legislation; the former relating to the 
proper conduct of the individual in .search of his own happi- 
ness ; the other to the laws that .should be laid down by 
the legislator to promote the general happiness. There are 
eases whore the legislator should not interfere. These are 
left to private ethics ; they are really left on his principles 
to positive morality or positive moral rules, which is a very 
different thing. Lastly, we have some good remarks about the 
nature of universal jurisprudence, which afterwards bore fruit 
ill Austin’s Lectures on Lurisi>rtulence. 

’ Prinnj^ks of Morals and LegisJalim (Clurcudon Press), pp, 30, 81, 

'■* Analogy, cliftp. ii., treating of “natural govennnent.” 
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§ 4 

We aie here ckiefly concerned ■with his theory of utility, 
which, crude as it is, it is necessary to examine fully. Ac- 
cording to Benthaiii, rye are to do that which ndll bring the 
inost ~happincs.s, we are not to do that which produces a 
balance of uiihappines.s, and happiness has for its raw materials 
pleasures of different sorts, amongst which may come in occa- 
sionally the pleasures of bonevolenee.* 

Bat in order to apply Bentham’s test, to know if an act 
will bring in a balaneo of happiness or plea.surc, in order to add 
up and oast our profit and loss account, pleasures must be 
capable of being compared quantitatively. They must be re- 
ducible to some common measure, so that we could say that so 
much of tlii.s kind is equal to .so much of that. They must he 
all reducible to something common. Accordingly, Bentham 
lays down that pleasures only differ in intensity, duration, 
certainty or uncertainty, propinquity or remoteness in time. 
Bpt.Ffl'ley rightly excluded, as we think, the two latter, thus 
leaving only differences in intensity (degree) and in duration. 

Bentham allows of no difference in kind. The pleasure of 
poetry only differs in degree or duration from the pleasure of 
the table, But that there is a difference in kind, and that no 
amount of one kind would compensate for the loss of the 
other, the consciousness and conduct of the human race 
Testifies. That they are incommensurable, that one land is 
enormou®ly more desired, that another sort just as intense and 
that may be had a.s long as anyone wishes is valued slightly, 
are facts not to be disputed ; and, indeed, Mill admits them, 
passing in silence over this part of Bentham. But Bentham 
had to deny any difference in quality, otherwise pleasures 
conld not be compared quantitatively, so that he could say how 
ifflu'h of the one was equal to how much of the other, or ex- 
press them all, so to s.iy, in terms of the same unit. If we can- 
not compare the iffea-iUtcs quantitatively, it is impossible to 
sum up tile amount, the quantity of pleasure following, but 
imprudent to act until we know. It is evident too that the 
^ Prineipleio/ Mot ula and f^tp'alaiion, p. 813. 
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degree of certainty of a future pleasure does not admit of a 
quantitative eomparison even with the other elements, duration 
and intensity. It counts for something surely, e.g. the un- 
certainty of the enjoyment of future wealth makes its estimated 
present value less, and sometimes makes men prodigals. Butj 
how much less who eould exactly say 1 To apply Bentham’s 
test or measure we .should he able to refer all pleasures to a 
common standard measure, and then multiply those that are 
prolonged by some number expressing length of time, those in 
higher degree than the standard one by another number (though 
it will be hard to get our pathometer), then we should check 
or make some allowance (but how much 1) for the degree of 
uncertainty. We have to do all this for tbo pains too, and 
we may have to carry this through a long and shifting train of 
consequences with over new pleasures and pains to be estimated 
in the same way, and then comes the set-off problem, How 
much pam is a set-off for how much pleasure? How much 
remorse, say, for a present physical enjoyment ? Judge then of 
the certainty and value of such a test of proper action oven in 
the sphere of prudence, which of cour.se is not the important 
part of morals. Happily, Benthani tolls us Ave need not go 
through the calculation before every action. It seems it has 
somehow been done for us already, and we may largely go on 
testimony and trust. 

It would not, I think, be easy for the individual to regulate 
his life by this principle of utility or this calculus of pleasure. 
But let us test the theory a little further. The ordinary- 
virtues and most moral rules are to he followed because they 
tend to the general happiness and the greatest sum of it. But 
to get this maximum in ivhich everyone is interested, because 
the larger the general stock the greater each one’s share, it is 
necessary that each one obeys the rule, and the greater the 
number of violators the lo.ss the happiness which the particular j 
rule tends to produce, will he realised. How, individuals 
know that the general happiness so far as depending on this 
rule can only he seemed by its observance ; hut some of themj 
liave the temptation to break the rule when there promises to 
be an advantage in so doing gieater than their share of the 
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geiioral advaHlayo. from its ohscrvanao, pspociall}' if iLcy think 
they can escape, detcetioii or punishment ; in wliich caso 
being, asBenthain say**, “govcrnerlhy pleasure ami pain in all 
that they do or aay or think,” if they hai'c no moral .shrink- 
ings or aeruploi-, no conboienco, to uso the ordinary word, to 
protest against it, they should break the rule on jBentliam’s 
principle^. Purther, they must do so, unless there is a penalty 
attached so great and so certain that it will appear to he the 
individnal’s iiitmest not to do so. It is hiit a cpiestion of alter- 
ing the ircight.s of reward and punifihnicnt ([ileasure and [lain) 
hy imttiug Mich a he.ivy sveiglvt of penalty (prospective pain) 
into the other r-calo as will nentr.iU.se the oxpeetod pleasure of 
the hi each. On the one hand, so mneh ple.i.snrc with a risk 
of detucliou and pniii.shiucnl, uhieh may he disooimtod and 
doductwL On the other side to dider, a great pain, detection 
followed hy social dlsgr.iee, to be .set agaiint the share of the 
gonettd advantage which the rule secures. Only make the' 
(pain suHicieutly large, it would seem, and the immoral indi-l 
vidnal can be induced to fall into line with the ohedienW 
citizens. To do this is the work of the legislator in the case) 
,Qf law, uc of public opinion in the case of moral rules. . 

But the penalty must he certain to effect its purpose while 
there ate all degrees of certainty down to a mere faint pos.si- 
hility ; and if a jicrson can he tolerably certain of not being de-) 
teeted in the euso of a violated law, or of not being detected or 
not punHhtid if detected in the case of a moral rule broken, he 
may rlo, and on Ben^hani’s principle ought to do, the prohibited 
.aet, if there is no such a thing as conscience or moral repug- 
nance to ho overcome. In fact it is not a wrongful act in the 
t-upposed c.ise, but a prudent act calculated to add to the doer’s 
huppinesb, and everyone doc.s and should act for his own 
happiness. It tends indeed to diiiuuish the general happiness, 
hut not to diminidi his own, and we ai'e told he can have no 
motives except his own to move him or to restrain him. ; he 
can only have a bcnevulent motive to restrain, if he is henovo- 
|ent, and it may not he stnmg enough, while many hate it ra 
ljo__dcgr(H‘. In short, what on his fundamental principle 
a, pD&on oairaot help doing — following the larger luosa of 
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l)leaaur6 and avoiding pain — ought not to bo call oil wtring or 
iininoral, anil ought not to ho pnnislicrl. 

In like manner poaitivo lawf-, civil and minimal la^7s, aro 
to ho tested, hy their tendency to produce thn greatest happiness 
to the community. Take the case of property, wliich is every- 
where protected hy law, and in the main, according to Ilentham, 
Iji'cause. it is for the happincs.s of the greatest number ; in fact 
it is becau'ic it i.s every person’s interest to .secure the giealont 
rpiantum of divifeiblo- happiutaa that can come from property, 
that property is made sacred and defended by law. Jhit 
it appears not to ho for the interest of thieves or hurglar.s or 
swindlers and (sheats to respect property, thougli they would 
like all but themselves and colleagues to re.spect it, hecaiiso 
they know as well as Hobbes that if no one respected property 
there would not he much for them to attack.^ Granted the 
thief is a bad citizen, how, on Bontham’s principles, is ho 
immoral 1 Gkavly not if he is horn a thief, because he can ho 
under no obligation to obey laws which will cause him to die 
of hunger, unless he goe.s on the parish, which without having 
made Beiitham’s exact calculation of pains and pleasures he 
has decided against. In any other case he weighs his ohanoes, 
takes what property he can, thinking that this is on 
the whole his interest in spite of the danger of puuisluneiit. 
Weighing the possible booty against the possible punishment, 
and provided there are not too many undetected thieves, 
he stiU benefits by the respect for property in the great 
majority. 

Bentham’s answer would probably he ; Such acts as theft, 
fraud, burglary, are had and immoral, because they tend to 
subtract much, from the general happiness, and if the thief or 
burglar does not think them had or immoral, utilitarians do. 
They are had because they produce a great balance of unhappi- 
ness, insecurity of property, loss of property, alarm, etc,, and 
all the greater the more unconvicled thieves there are. From 
the thief’s point of view, if ho does not feel he ought not to 
steal from a conscience that we allow he has not, and which 
if he hail would not he a guido, yet he knows the law and the 
penalty, which latter the law should make so certain and 
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effective that it will Ijo the tliiefa iaterest to fall in with the 
law, taking all things into acoouul. 

This seems all the answer that is possible from Picntham’s 
side, but it is not quite satisfactory, because the only obligation 
to obey is the fear of punishment and not the protest of his 
own nature or conscience; and if he can escape the former, 
being bound from self-interest, and even necessarily hound to 
follow the greatest pleasure, he has, as Butler says, an obligation 
to vice, if conscience be supposed out of the case. “His own 
interest is a manifest obligation,” says Butler, “and there is 
not supposed any other.” Take away conscience, moral sense, 
moral sentiments, as Bentliam does, and there is no such thing 
as moral or immoral, good or bad acts, though there may 
remain acts that are generally useful or hurtful. The detected 
thief or swindler has only made a miscalculation in that ease. 
Yice, in general, is only a miscalcidalion of chances. \ 

But I must go further and say that, even in the case of the 
detected, punishment, which it is the main object of his hook 
to make less in amount as well as more useful, cannot be justified 
on Bentham’s principle-s. It is merely the exorcise of force on the 
part of society, the majority, for its owm benefit. Take away 
the instinctive feeling of rvrong or injustice and the instinctive 
desire for punishing the offender, a feeling universal when one 
is injured, a feeling which the injurer, the thief, or fraudulent 
person, possesse.s likewise, a feeling which lies at the root of 
justice, as even Mill allows a.s well as Butler, there is then no 
moral justification for legal punishment hut the benefit of 
society. May Bentham reply that that is quite sufficient' 
justifirntion ; that when one of two interests is inconsistent; 
with the other, the siiullor should give place to the greater ; tha 
srrpposed interest of lltc thief or burglar to the larger iutereslf 
of society composed of many pensons. I reply that it ia, 
perhaps, the best answer po=i.'ihle : but besides being inconsistent 
with his fundamental priimiple, it is muther proved nor self- 
evident that the true te,st of right action in its tendency to 
produce the happinc.s.'> of the majoiity. It would on tliis view 
bo only necessary for thieves and dishonest persons tu be 
in a majority and to come to the ennohmion of the French 
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comiiranist that “properly if. robbery” for them to have all the 
right on their side, if there is no such thing as natural justice, 
and a moral seiuse responding to it. 

Hociety is only justified in applying puni.shment to an 
oifender when its Members generally feel that it is jii.st and 
right, as well as generally useful that ho .should be puni-shed ; 
that he is otdy getting what he de.sevvc.s, and the offenib'r 
should feel like the penitent thief in the Gospel — “We 
receive the due rewind of our deeds.” This feeling of jiistiee 
i-s a part of the collective eoii.science made up of iiidiriiliiiil 
coiuscionces, the cxisteuce of which ileuthani denies, and by so 
doing takes away the moral base of imnislimeut. 

The moral Bcnthucuts and the collective conscience hero in 
question are based on the feeling of wrong s’lifibrcd and the 
desire of punishment when one receives an unprovoked injury. 
It esi.sts ill all men, and even in the lower aniinala something 
similar shows itself iuslinctively and immedialely and leadu 
to retaliation. It is given to men for their preservation, 
the protection of themselves, including thou' children and their 
projieity, so that its object may ho s.iid to be utilitarian j 
hut the instinct, the intuition itself, which is a rudiiiientnry 
moral sense or feeling of right and wiong, and the oiigiii of a 
large part of conscience, cannot he resolved into considerations 
of utility. Thus, then, finally, in denying a coii.ooience or moral 
sense or instinctive moral sentiments, not only is Eentham’.s 
general theory of morals weak and non-moral, hut his theory 
of puiii.'-hmeiit, his llr.-t and his last thought, in place of resting 
on the unshakable base of gmieial human nature, rests on the 
right of the strongest. 

§ 5 

/ To return to his theory of happiness. We have seen that 
hk calculus of pleasure and pain would he very difficult to apply, 
so as to help ns in pursuing out own happiness. But this is the 
chief thing, because we have no adequate motivo, ho tells us, to 
follow any course that does not conduce to our own happiness.'- 
We can only pursue the happines.s of others, so far as it 
* FniiHpks of Ml/rah ami Leijislatiffn, p. 313. 
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forms a parb of our own, is suLordinatcd to our own, as wlien 
under tLe impulse of beucvoleuce, sympatliy, or natural 
affection, we try to promote tlio happiness of others. But then 
what becomes of the dicluni that “morality commands each 
individual to do all that is for the advantage (he. for the bappi- 
noas) of the community, Ms own personal advantage included ” ? ' 
Is it not evident that the average man has no motive that can 
p()fl.sibly animate him to go hoyond liis family, his friends, 
perhaps his party or sect, or some distressed persons, or in tlio 
ca.se of an excc.ptionally benevolent person (like tlio lato Baroness 
Hinsch) with greater means, perhaps to embrace a somewhat 
wider view in the distribution of charities ? On the other 
hand, if the selfish feelings happen to bo uomparatively strong, 
a man will neglect the happiness even of tho.se who have the 
clearest claims on him, unless the sanction of opinion compels 
him to the contrary course, that is, unless the fear of punish- 
ment acts on him. It may, perhaps, be replied by a disciple 
like Mill — for Bentham on his principles cannot reply — that 
utilitarianism only asks him to aim at the happiness of all 
equally, himself included, “everybody to count for one, nobody 
for mote than one.” But, according to Bentham’s fundamental 
principle, a man can only be induced to act from an expecta- 
tion of greater pleMure on the whole to himself by so acting ; 
and unless a man does actually love all his neighbours (and not 
merely his friends) as himself, ho would be acting absurdly 
if he tried to act on Beiitham’s command. There would 
be no pleasure or profit in the doing the greater part of it. 
Therefore his action would bo without an adequate cause, 
which is no more possible in the moral world than in the 
physical. Only a very peculiar man like Howard can have a 
love for mankind, or even his countrymen, or even his towns- 
men; but, what is more to the point, to aim at the general 
happiness is not only absurd from want of motive ; if attempted 
to 1>6 carried out, a whole cluster of absurdities and practical 
coiitnulictions would ensue. Everyone is to aim at the general 
happiness; is to be thinking of the happiness of other people 
mainly, his own counting only on a level with any other 
' Theory heyMlaiUnt^ p. 60. 
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poison, in which case ho will imt only not arid to the "pnoial 
happiness, but he will miss his own that ho might have 
scoured. We .sliould hare a topsy-tiiivy world, in which each 
one is aiming at the other’s happiness, forgetting his own. But 
as, in this c mipetilion of philanthropy, he must he content to 
receive as well as dispense henefits, he will perhap.s get hack 
Us much as he gave. But this might not amount to much. 
For our h.ippiness can ho host aidiievcrl by oiu, selves ; in fact, 
for the most part, it i.s intrusted .sj)eeially to “ our ov\ n keep- 
ing,” as Butler says. Wo oumolves are in a peculiarly favour- 
ahlu condition for jironuding it from knowing our own peculiar 
temporanient and eircuinstance.s, onr wants and aspirations or 
ondeavonr.s. A.s a rule, no one can help ii.s mnnh, though some 
may much hinder ns by well-meant interference; though of 
course at times we may want assistance, advice, and good office.?, 
which we should hold ourselves bound to the best of onr 
ability to repay. 

But, on the absurd theory of pursuing the general happiness, 
a man is not to he speeially labouring for his own hut partly 
for it and mainly for that of otheis ; how many we know not. 
Each one in like manner is to he so engaged, and with the 
.sure result that each one’s .stock will he much .smaller, while 
the contribution Lliat he receive-, from his neighbour’s somewhat 
imperfect attempts to supplement it, svill not malce up the 
deficiency. At best it would amount to this. I am to try to 
add to, say, ten other persons’ liappine->s, and raeh of them in 
turn is to try to add to that of mine and all tlie rest, in which 
oircnm.stanci-, eacli one would he Irying to do that for whicli 
he was least fitted, and neglecting that for which he was most 
fitted, namely, his own affairs, his own happiness. In such 
a world of philanthropic bnsybodies, all would be badly done, 
and in a most roundabout fasliion; the division of labour, 
and the “classification according to aptitudes,” would he 
amongst the worst conceivable, and the not re.sult of happi- 
nc.ss small. If this plan were tried lietrveen two persons, it 
would be Siam to he absurd; liow much more if it were 
made the rule in a single city, not to say a country I Might 
it be said that it is realised in a oommuni.sUe society, hold- 
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iiig pv(ii)Brly in- common, living and lalinnring together and 
dividing the produce of the lahonr equally ; that each pursues 
the happiness ol all the rest, including his own, and that 
“every body counts for one and nobody for more than one,” 
Very possibly this was the model in Mill’s mind, in favour 
of which lie argues in his Political Economy^ but under com- 
munism each one docs not concern himsch with the happi- 
ness of the rest individually, to the neglect of his own, hut 
each aims at incica'ing a common stock of the material 
means of happiness of which he gets his equal share. It is 
a po'sililo, .schernp, hut in Penthain’s opinion the amount of 
happine.'i.s realised under it is not great.^ And it is sufficient 
answer to this view tn say that tlie “greate,st happiness prin- 
ciple” had necessary lefeveuco to an individualistic society 
•such os our oivn, where, as we have seen, it involves a tissue of 
absoidities." 

The truth is, that to aim at the happiness of others individu- 
ally, or rather the diminution of unhappiness in its most for- 
midable shapes — sorrow, sickness, poverty, the losses and crosses 
of life— is the exceptional business of certain specialists for 
whom there is a need, just as there is a need for physicians (hut 
not too many physicians), namely, sisters of charity, volunteer 
hospital nurses, cleigymen in part of their character, philan- 
thropists who aim more comprehensively, benevolent persons, 
thoughtful in dispensing their beneficence, lest they do more 
harm than good and so lessen happines.s, and confidential private 
friends, whose counsel and sympathy may lighten our troubles, 
as their pre.-ence or regard may add to onr happiness. On 
the moral reformer or teacher, and the statesman, it is incumbent 
to aim at the general happiness, hut in a quite different sense. 
The statesman aims at producing ‘happiness in the gross, for 
large masses, by good laws or measures; he aims at the collective 

* Tkt (tr(f oj Zeifislatim, p. 121, 

® U might tie imaginal that I have mi.iiutorpreted Mill’s iBGaning, as U 
s- i,ui. ibiSU'.ult to believe tiiat waUe a man na Mill conkl hiwo held the 
above oritiu-sed ; Initbntli Prof, ttroto and Ilorbert Speneior tmdor- 
st.md him in the Stn'ic tliat I have attiibuted to him, Seo Grille, Mam, 
of lilt UtUitaHm Phi/mnfhy, chap. r. ; and Spmicer, Data MMesi 
ehap. xiii. |§ 80-87. 
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instead of the imli'^'idual liaijpiueas — at the happiness or well- 
being of 7iiost or all, instead of each severally. In lilco 
manner, the moral reformer and the spiritual teaeher of hi.s 
time aim at coiiipreliensive results. But perhaps Bentham 
only meant that it should he the general aim of all to get a 
good government which should mtdee wise law.s accord iiig to 
the principle of utility, and thereafter by obedience to such law.s 
as well as to positive moral rules ftarned on the same prin- 
ciple of utility we .should all ho acting for the general happinesa, 
including our own. But if he only meant this lie sliould have 
given u.s the minor moral rules for guid.ince of life, since the 
general one, to aim at the general happiness, is iinpo.s.'iihle, and 
political action makes but a small part of life. Ho really seoma 
to have meant much more, to ask for more than political action, 
much effort for others, though from his fundamental principle 
lie should have asked for nothing that benevolence or sympathy 
would not spontaneously sugge.st. Mill, in hi,? Ufilltayiantm, 
certainly a.sks u.s to aim at the general happiness, our own in- 
cluded; hut, as I have shown above, he is not likely to get 
the guneiality to follow his maxim so long as common-sen.se 
exists, and the moral world is something of a cosmos. "VVe 
only want a limited number of benevolent, philanthropic, and 
devoted persons sufficient for the work, happily not infinite, 
and for some time past decreasing in extent and urgency. 
More volunteers would only cmbarr.iss ; all would imply chaos, 
chaos in fact, and even to think it out iu imagination. 

This impossible philanthropy of Bentham and Mill is to he 
distinguished from the “ love and service of humanity ” of the 
Comtist, or as it is called the Beligion of Ilumanit}', to whiclr 
at first sight it appe.ar.s to bear considerable resemblance, bul 
from which, amongst other things, it differa by being more 
impracticable and contradictory. 

As f.ir its the "love of humanity” is concerned, it is not here 
necessary to inquire how far it is po--sLhIo to have any definite 
feeling for a vast entity like humanity, the host and noblest 
part of which is dead and passed away, while some part is not 
yet horn, and much of what is alive and concrete may affeet us 
in a manner that arouses anything hut love. To form the con- 
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oeptiou of Bucli is difBuult, to liave any real fooling for tho 
composito olDjoct of ib, is difficult, But it is perhaps psycho- 
logically po'iHible to have a kind of love for the vast Being 
(much of which is not in being) through its best representa- 
tives, who are chiefly and necessarily the mighty dead, whoso 
chamclcr and winks are beyond dispute. Por these, for their 
name and memory, it is possible to have a peculiar feeling, 
compo-sodof alTectiou, admiration, gratitude, awe, and reverence ; 
and mtmally wc have it more real for the great religious 
foundei.', poets, and philosophers, the best jiart of whose mind 
and spirit was left behind for the world and is still alive in 
their works, for our comfort or consolation or delight. This 
is pprhap.s possible, and hence the cult of groat names — of 
the great servers of the race, the great founders of religion, 
lawgivers, poets, philosophers, scientific discoverers, the revolu- 
tionary inventors, even great national founders or deliverers, 
sometimes even great captains and conquering kings — is worthy 
of praise. It tends moreover to make u.s reverence and admire 
true greatness so far as we encounter it in the world of living 
men. So far we might go with the Positivist. 

As for the “ Service of Humanity,” it is open to most of the 
objections already urged against the pursuit of the general happi- 
ness individually as a practicable aim. For as we best secure 
the general happiness by each one’s securing what is possible for 
himself, and those dependent on him, and that mainly by ful- 
filling the duties of our' allotted social functions, and then 
finding that ha))pme--s or a diminution of unhappiness naturally 
flows from it, so the general serviee of humanity is best and 
properly discharged in tho same identical way; by each one 
literally engaging in some concrete service, some definite sphere 
of UMifulne.HS, that humanity, or rather the community, requires. 
The labour itself, honestly done, and not seeking too high .a 
price for it, results in the service and the worship. Tlie 
apltorism Lalmire tst omre is perpetually true. And it is 
nob ungrateful service. It bvinga both material and mental 
rewards. The best happines.s \vc can expect to get is annexed 
to it, and this not by (diance but by design, os I .should .say, hy 
itecoiisary cptmociion, a« TTerhert Spencer regards it, tho natural 
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laiv that llin fxercise of oigaiis or function? is iioriiially fol- 
lowed by pleasure, witliout wliieh connection neither the human 
species nor any other could have continued to exist, still less 
to thrive and progress. The hajjjiinoss comes in the manner 
of Benthain’s physical or natin.d sanctions, though the theory 
is refdly as old as AiistoUo, who laid down that pleasiiro was 
the concomitant of the nnimpedod cnorgy of a natural power, 
faculty, or nccpiired habit.i 

As for any more goneral devotion to humanity, it is only 
tho few who can put such a large ohjcct as the general 
service of man before them, and they are necessarily much 
the eamc as those before mentiono.d who have been told 
off voluntarily to mitigate the general pain, sorrow, sickness, 
undeserved poverty, or those, such as .statesmen and legislators, 
who control tho affairs of nationa. 

To conclude, IJentham’s feup[iosed grand discovery turns out 
to he chaotic, impracticable, and, so far as it could bo applied 
at all, misobievorra. If we contrast with his formula the rule 
given by Butler in his Sermon Uiion the Love of our Neigldmir,^ 
we find the latter far more practicable as well as pertinent. Thu.s 
ho tells us that to love our neighbour as our.self must in rea.son 
be understood to me.an that first a due provision is made for 
.“elf, for our oini happiness, “because we are in a peculiar 
manner . . . intrusted with ourselves; and therefore care of 
our own interest as well as of our conduct particularly 
belongs to us,” and tbercafter that the “ more of our care 
and thongbt and forlnno” is devoted to others the nearer 
we come to the counsel of perfection— to love our neighbour 
as ourself. And reason, moreover, he explains, points out 
that our benevolence .should not be indiscriminate, — that our 
efforts must bo confined to our neighbourhood, that “ ebildten 
and families” come first in our regards; that “friendship or 
former obligations ” require that we do good to some preferably 
to others; and thu.s, finally, we get practical guidance from 
Butler, tho man who believes in moral sense; while from 
Bcnthain, who fancied lie had refuted all tlieuriea of rooro! 

* Is’ic. elmp. x. -i, 6. 

* 3iimwi .xii. 
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sense and consciouoo, we get only what in the sphere of reorala 
(as distinct from that of legislation) is a hollow and inapplicable 
phrase. 

§ 6 

There is yet another count in the indictment of Bentham’a 
moral system. While inaldng absurd demands on human 
nature for impracticable virtues, inconsistent with his own 
fundamental principles, he fails to point out the need for 
devotion and saorifice, and has not discovered that there is 
such a remarkable fact in liinnan nature. 

But the fact is there ; and there ate reasons why it 
.should ho so. h’or society will always requite sacrifice from 
all at certain times and .situations, hut more especially from 
certain callings. Society always has required, always will 
require it, though probably in less degree as the world pro- 
gre.sses. Society will call for it in certain circumstances, will 
expect it, and will get it in the hour of need from her devoted 
children, whether told off or voluntarily offering for the post 
of honour and danger. She ■will send her sons to certain 
danger, sometimes to certain death; and, what is more remark- 
ahle, they will go without a murmur, nay, even cheerfully, 
sometimes joyously. Can this he explained on any moral 
theory 1 Yes ; but not on Bentham’s. 

The primitive germ of sacrifice is to be found in the parent 
animal’s devotion to its offspring, whose safety and nurture 
require the care, the labour, and the protection of the 
parent. It exists in the lo'wer animals as well as in the 
human species, and in the case of the former the parent animal 
will combat to death for the young. It is an instinct hr all 
cases", evnit in the human animah The instinct is natural ; it 
exists heeauKC it is necessary, because without it the offspring, 
the family, could not be reared, nor (in the human species) the 
larger group of kindred, which proceeds from the family, he 
foriBoJ. In a wonl, without the instinct neither the faniEy, 
the tribe, nor tho nation eould ha've eonio into being. Human 
society otmld nut have existed without it. Bentham in his 
later writing-s insists on the fact that, without selfishness or 
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egoism, neither life nor soriety would have been po^'sible. 
lie lias omitted the other siile of the story that without the 
opposite fact of sacrifice it could not havo arisen, and could 
not continue to exist without it even now. But it was 
especially when the tribe or clan was formed that this part of 
human nature received a prodigious development, for then it 
hocamc necesHary that men should bo ready to fight, and, if 
need he, die for the larger group, whose most vital interest of 
self-preservation rcfpirod it. Though there was much harmnny 
wi thin the groups of kinsmen, the records of history .show us 
incessant war huLween the group.s, and later on Letwccji the 
nations, that re.sulted from the forced aggregation of the groups. 
Under siicli circumstancG.s from the primitive natural germ 
was developed unllinching courage, absolute and entire dovoted- 
noss, and the .s^nrit of sacrifice, at a n).omcnt’s notice, as the 
most necessary and almost the solo virtues to save the clan 
from its enemies. 

In order to call out fully such necessary but costly and, 
to the possessor, sometimes self-destroying virtues, it became 
necessary to stamp them with the highest approbation and 
praise. The general applause wa.s given to ooru’age and daring 
and success in war. The martial virtues were rated above all 
others, which seemed as nothing in comparison ; and to them 
were nothing. Only the deod.s of the warrior in primitive 
times and for long ages after will he sung hy minstrel or 
hard; only “the brave will deserve the fair.” Courage thus 
becomes the cardinal, almost the sole virtue. The opposite 
quality is branded with infamy to such a degree that even the 
timid by nature rises to a certain level of courage, and “ who 
would fill a coward’s grave ” was rarely to he found ; in process 
of time only the bravo wore horn, as the coward or faint-hearted 
could not find a »pou.se. And thus courage, so necessary for 
the good of the clan, became a quality transmitted hy heredity, 
with a certain tendency to imiirove, hut checked hy the fre- 
quently early death without children of the most daring. 
There resulted finally from the inborn fighting instinct the 
high level of courage and devotion, through heredity and the 
praise bestowed upon it, and the perception of the imperative 
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need foi il to protect tliem from tlicir enoniies, pciiva])s from 
maasacie or slavery— a firm and noble frame of soul that in. the 
more generous and daring spirits courts danger and scorns 
death ; wliioli -will show itself in later times iu spirits like young 
Eortinbras in the play — 

"a aiifl fciulfi' piiiiuo, 

Wliov ftpiiiL ivitli (iLviiiP aiiiliitioii puli’ii 
MuKcb muuttis at t)io itivisiUe evunl, 

Kxposmg \fliat is moitiil anti unsure 
To all tlial toit'iiJiO, ileatli iiud diiiiger tlare, 

Hvoii for an tg'jj-slii'll ” — 

whose followers, “twenty tlioiisaiid niPii,” “for a fantasy and 
trick of f.aiic” wilt “go to tlwir graves like beds.” This spiiit 
rises to it.s heiglit in Hot^-pur, in whoao person Shakespeare has 
revealed the inmost soul of the feudal warrior, who has idealised 
war with all its hoiTors, in whom danger only rouses a noble 
excitement, the very opposite of fear, who loves it as the 
path to a glorified honour, who liver in his grand illusions 
and dies for them. Even our King ITilliam in., as Macaulay 
tells us, was never joyous hut on the day of hatble, while 
the dauntless and devoted spirit may go to the extreme 
length of the Highland dan (the hlacdonalds), who sulked 
on the morning of Culloden because they were denied their 
privilege of leading the van, that is, of being where death 
wa.s surest. 

What produces the niirade, for miracle it is on Bentham’s 
principles, we have just txp>l'alncd. Can it he said that the 
virtues of sacrifice and devotion owo their origin to their 
utility 1 These particular virtues were useful, certainly — most 
useful; hut not always to the individual possessors. In the 
parent or in the soldier, devotion often led to their destruction. 
They were altruLstic virtues, not self-regarding, and, even 
though u.“t'fnl to others, it was not from a perception and a 
ealeulatioa id tlu’ir u-.ijfulne.-jb th it Uioy came into being, Tlioy 
wore a gift from nature, they came from an immediate blind 
instinct aud inipnlse, witliout whHi, on the parent’s part, they 
would not have t.tfceu all the trouble or made the sacrifices for 
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the oft'sjn’iiig. The insliiift, the original imjmhr, is hoie aa 
in all other I'lisps, the origin or rout of the inoinl aeiitimonts 
that aftciwaids ao gloriously llowcrcJ on it. And the.ao, again, 
drew in their train other high and inanly viituea, all of which 
were devcdoped in this severe school of war — self-reapect, son.so 
of personal worth and dignitj, which all hravu men felt, a nice 
seiine of houour, ccrl.tiii clnvalimi.s feeling.s, even re-spaot and 
iiduiiiatiun for hrave eiieinics, \vhi(;h gradually uiitigatcd the 
hrutalili( s of war and tlic liorroia of the battlellcld. jldd the 
dread of .shame and fear and we have, a whole province of 
human nature, undi.scovcred by Beutham, a wholu troopr of 
virilo and noble virtues, the fuiidamontal ones nccc.s.-iary for 
the oxi.stenc(‘ of the .sp(!(;i(‘s and their later uutgrowth.s for it.s 
progress, though they wnint for little iu lieuthnm’a catalogues 
and cannot bu explained on his princi[»les. 

War was the school of the.se virtues ; but inside the clan, 
for tranquillity and harmony a ditfereut order of virtue.s was 
necessary ; the virtues of veracity, justice, and goodwill to the 
kinsmen, nil of wliich were [lointed out hv nature and instinet, 
though their general utility wui also niauife,st. 


§ 7 

What apjiears to have led Conthara to hia narrow and 
chaotic theory of morala, if it deserves the name of theory, 
would appear to be as follow.^. In 1770 in his Fragment cm 
Government he writes that th,o suggestion of fliuiie that the 
principle of utility would cxpilain everything in morals and 
piolitics flashed across his mind iu all its truth, and range, and 
that the more ho thought of it the truer it appeared. 

In 1778, being then under the influence of Howard's ijhilan- 
thropio movement, he tells ns he turned a.side from a work on 
which ho was then engaged on the theory of punishment. As 
a philanthropii.rt, he would wish to do good, to pjtoduce jjleaaui'o 
and happiness to a large circle of mankind. To such a one 
the question arose : Why was there such a thing as punishment, 
that is, pain? It should only he, ho replies, to prevent greuter 
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pains, iliat lesulb to the imluhnite general piiblio when offences 
or crimes are committed, perhaps also to give special satisfac- 
tion or pleasure to the injured party, and a very mild diffused 
satisfaction to tlio public generally, who can place themselves 
in imagination in the state of the injured party. The punish- 
ment of the thief or burglar allows honest men to sleep more 
tranquilly, frees them from alarm, frees them from pain in 
addition. Here all seems to turn on pleasure and pain, on 
diiuiiiiahiiig the sum of tho one and incrca.sing that of the 
other — a small pain iiillictod oii the wrongdoer to produce a 
greater cpiantlty of pleasure or .sati.sfaction or peace in society, 
Thi.s necessary pain or legal sanction inflicted on convicted 
thieves or burglars .sliould iu<leed he reduced to the lowest 
amount necessary to ofl'ect its proper object, tho object of all 
legislation, namely, tho increase of pleasure and tho diminution 
of pain, which all good acts and even the commands of legis- 
lators should have in view. Pain to one is only allowable to 
diminish greater pain to other.-!, otherwise it is a thing that 
should not be, the production of superfluous evil, pain being 
properly the only evil. Whence it follows that punishment 
is only justifiable in certain cases, and in all should he as 
little as consiste mth its main end. 

Now, the judicious distribution of legal pimishment and 
reward working so well in diminishlDg evil, Bontham turns to 
what is called the moral law, and finds a close analogy with 
the law proper commamled by Government, and enforced by 
the judges or magistrates. He sees certain actions forbidden, 
others enjoined, with penalties in one ca.'se, with praise or 
good esteem, perhaps good offices, in the other. Here, then, 
was a further system of legislation thi-ough prmishments and 
rewards, but chiefly punishments, mostly to compel the 
forhetiKinca from certain actions, but sometimes urging the 
doing of actions, — the ftilUUing promises, the making return 
fiir favours, tho relief of distress, speaking tho truth, etc. The 
mural law xewartli-. fche.se classes of actions by approbation, it 
punishes through pains or censure. But why inflict any pains? 
As before, for the general good, to inorease ifleasure. or, .say, 
happiness, which is both a moro general word, and has f* less 
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ppicurean flfivour. Now, tlii& moral law it is suppo=ie'l will 
extend to most or all the remaining field of actions not 
covered hy the civil law. To this add actions which carry 
their natural punishments with them, such as imprudent or 
careless actions, and the whole field of conduct is brought 
under the reign of law, and law turning solely on considera- 
tions of pleasure and pain, happiness or uiihappine&H. All 
acts that wc can po-sihly do would thus he regulated and 
have their appropriate sanction. The icign of law in the 
human world would he complete, if only the simctious wore 
duly graduated, weie no nioro or less than the principle of 
utility required. 

But this moral code, so far as operative, what Austin calls 
“ positive moral rules ” or morality, is very imperfect, indefuiite, 
and variable with time and country. It may he as bad 
and as little conformable to what the standard of utility or 
the greatest general happine.ss would require, as the legal or 
political code. The actual moial code, the code prescribed hy 
common moral opinion, such as is reflected fr.igmcntaiity hy 
twelve jurymen, or even the judge who often has occabion 
to enunciate parts of it, as well as the civil law, may he far 
from perfect. It should distribute its penalties and praise 
according to the dictates of utilitarianibm, which it is far from 
doing. Its commaiiiL proceed rather from general sympathies 
and antipalhie.s, prejudices, fashions, varying opinions, religious 
or social, etc. This whole moral code required revision, so that 
the rewards and puni.shments should square with Eentham’s 
ideal moral code, with moral legislation as it ought to he, or 
Deontology as ho calls it, following the analogy o£ his complete 
civil code. There sliould be a code of morality whore the 
law had not spoken ; in the business sphere, in the professions ; 
again, witli regard to the sexual and the family relatian.s, a 
general code for the common intorcourse of life, a special code 
of honour amongst gentlemen, etc. 

We ought to square our acts by such a general code, not 
hy the actual and imperfect one of society, hut unhappily 
Bentham did not give us the code, neither general or special, 
though some specimens highly displeasing to J. S. Mill appeared 
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after liis deatli;’- and tliorefore till lire liighor riioriility from the 
point of view of utility is written we must he coiitent with the 
aetual moral rnleti furnished by common opinion, and with what 
are called amongst the better classes the code or laws of honour, 
which have been reduced to more exactness. These, together 
with nior.al sen^^e or con.scienee, in other cases, form our guide. 
We mu.st roughly g<J by the i‘nle.s liencc derived, unless we can 
work nut for ourselves in dillicult conorete ca.se.s a more proper 
action conformed to the theory of utility, supposing for the 
moment that wc accept that principle and have no sliortor or 
bettor guide. The common moral rules we know. They often 
do agree with utility ; where they do wo .should follow them, 
wliere they do not we shmdd follow our own calculation of 
utility in the way I’cntham rocomiuend.s, supposing us able to 
make the calculation ; and tbe moment we allow of exceptions 
to the common moral rule.s, or try to make qualifications or 
improvements, we shall be tempted to make them in onr own 
favoirr, or to make a number of excepted cases, where we 
think under the special eircumstanoes more happiness would 
result from a departure from the general rule, and with the 
result that hardly any general rule would stand. The difficulty 
or impoasihility of following and casting up the train of eon- 
sequeiicoa, of happiness or the reverse, would be so great that 
if we depart from the rough rule we shall he tempted to 
make the decision according to oui private inelinationn and 
wishes. We should make special and excepted rules in favour 
of ourselves, our friends, our party, political or rehgious, etc. 
The reign of Moral Casuistry destroyed by Pascal’s Prowndal 
LMi&’s would return. 

Tlie case stand.s thus. The actual moral law is sometimes 
(not often) wrong or imperfect j in difficult cases, say where 
harm to somebody is sure to follow, whether an act he done or 
forborne, it gives no help ; and the ideal code contemplated by 
lientham has not been written. If a utilitvirimi, I am left to 

’ Mill alfirmed that the two volumes entitled Bentham’s DeouMoijij 
were not to ho regiuded Bentham's, heeanso he hiul never published 
then! ; and faun the Editor’s own Preface it is clear that the contrlhntion 
tif IfciitiiiUB to the volumes was snmll or niicrosfto|iio. 
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mysolf iiiul uiy ua'ictilnlioiia. Shall I not be likely to decide 
aecoriiing to my o^vn liking if a poiitive moral rule forbidfi, 
by making oxccptiona to it, extending theae to tupponed 
analogous cases in the way the judges make case-law? so that 
a general principle and rule will be lost in a multitude of sub- 
clasaea of exceptions ; and the matter is so mucli worsoj as the 
making of the new case-law in morals would lie loft to an 
interested judge, little able to make the nearly impossible enl- 
cnlation required. And therefore, llnally, 1 infer that until a 
good system of new moral rules is enunciated and generally 
ap|)i'oved, it wonUl be better for us to go by the old moral opinion 
unle.ss clearly against reason and conscience. I''iir 1 assuiiie, 
conscience, .since later utilitarians like Mill and Herbert 
Spencer allow it. But will coiise.ienca or moral sense bolp 
UB any better? Yos, I think, to a con.sidorable degree, for 
its express business is to be an impartial witiie.'=s and iiupav- 
tial judge as betiveen our claims and those of otbois, and m 
general it is so, “Almost any fair man in almost any oir- 
cuinstances,” says Butler, could toll whether a contemplated 
act was right or wrong. Bentham, liowevor, does not allow of 
the existence of con-scieuce or moral sense, other than as part of 
a general bundle of prejudices, all of which ho wishe.s to he dis- 
credited and rooted out. There is room, no doubt, to practise 
casuistry with one's conscience, but there is room for much 
more in trying to apply to conduct such a wholly impossible 
standard as he recuniraends. If our conboionce, our standard, 
is suspected of self-partiality, as it may bo, the only help is 
to supplement it by the impartial judgment of a disinterested 
and enlightened third paiiy. 

The jnral view of ethics, he thought, would greatly sim- 
plify morals. It would bring all action (and even dispo3ition.s) 
under the dominion of reward and punishment, but chiefly 
the latter. It would be only necessary to have a systematic 
classification of wrong acts, other than illegal ones, to find tho 
amount of punishment that would be a full counterpoise to the 
expected pleasure of the wrong-doing, and Only apply it with 
Certainty, and tho ill deed would not bo clone by a rational or 
even a selfish man. It would dio in tho conception, and thus, 
14 
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to vary llamlet’s wordsj the fear of puni&hmont acting in place 
of oon.ioience “would malce cowards of us all,” in case of a 
couteniplated forbidden act, A philosophic code of moral 
couductj and a philosophic code of repression, was all that 
was necessary to make man a moral hoiirg, just as a similar 
civil code and penal code would make him a law-abiding 
oituen. The religions in like manner may have Lheir actions 
further contrfdlrd hy the divine law; and tlio pindoiit by 
the phy.iical haniitioiiM, tlin natural rewards and puuislunonts 
that follow (jhscrvanccs or breaches of the law of prudence, 
and thus all the actions of man may bo brought under law — 
religions, civil, nunal, prudential. 

A perfect moral world under a complete system of laws, 
kept in order mostly by the sanction of punishment, but also 
in part hy a system of rewards, the miionale of wliioli ho 
gives ns in another fragmentary treatiso.' What more could 
a philosopher, a ])hilanthroi)ist, and a law reformer ask? In 
reality, as we have seen, his ethical theory, his whole view of 
morals, is inconsistent, impracticable, shallow, and unsysteraatio. 
Wliat is new in regard to the prudent conduct of life, his 
calculus of pleasures, is inapplicable to practice ; what is new 
in regard to the moral conduct of life is for the most part 
impracticable ; while the part that is practicable lias been better 
treated already, and much more to the point, hy otliers. As a 
utilitarian, Hume is far more acute and original. In fact, 
there never WiW greater pretence with less performance than 
in the ethical part of the Principles of Morals and Legislation ; 
never greater contempt manifested for leading thinkers, oom- 
hiaed with less power of improving on them. 

* Works : The JUalionale of JUxcurd. J 



H, THEORY OF LEOTSLATION 
8 1 

In inoral‘1, in the siplifrc of jnivato life ntul oomluffc it is clear 
lluit Hi'til haittb utilitaiiHiiism will noi I'.iiry in far or be of 
much ubiishince to ns. It ip otherwise in politics, iii the Held 
lof legislation or law-making, and in government generally. 
.Here the standard or aim of the general ba[)pinRss is both 
, more applicable and also the juster and more reasonable aim. 
'Moreover, in. England the standard ha.s been applied, and in 
the political field it has largcdy conquered, and largely owing 
to tlie itiflucneo of Eenthani and the reforming impetus 
which lie initiated. Oiu’ law.s, both civil and criminal, 
e.^pecially tlie latter, have been improved, the Judicature and 
the adinini^tuitive machinery of Justice have been reformed. 
The coiustitution and Parliament have likewise been reformed 
in the democratic direction so as to give the greater number a 
greater weight in the control of the government. Universal 
sufliage and secret voting, both main plants in Bentham’s 
political platform, have come, while by the introduction of 
the competitive examination system, the ability of the middle 
olas.i has secured a large share in the public service of the 
country, to the exclusion of the corrupt placemen of Bentham’s 
time, the friends and connections and dependants of the Ari.sto- 
cracy or the Crown. 

But though the greatest happiness te.st is more applicable 
than any other in the Sold of politics, it is not always easily 
applicable, and it do<].s nob apply without important qualifica- 
tions. For, in the first place, as a nation is an entity, an 
organism having usually a long if not an immortal life, thp 
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liappiness of fiifcuve gMioi'atifms, and especially of fclie nest 
one or two, more closely connected in affection and interest 
with the existing one, ought to count. And, in the second 
place, as some of the happiness and even the lives and fortunes 
of the existing generation may have to be risked and destroyed 
to preserve the national existence and independence, there is 
here another great diffirulty in applying the (rest of Bentham. 
The happiness of future generations must fcometimea enter the 
calculatiiiiis, rvhile part of the ha)n>iness of the present must 
Homotiiiics he siicrificed, though the, pain of suhwission to 
foreign rule and the lo.s.s of political iiidopcnrlence might ho 
thought to h(5 greater than any liapjiiue.sH sacriticeil in resisting 
the foreign eiumiy. 

But again, a nation, as a corporate oiitity or as a social 
organism, has a mental and muv.d life of its own, and no more 
than an individual can it “live hy bread alone.” A great 
nation mu.st boar its part in the work of advancing civilisation, 
must eultiviite the advancing sciences as well as the useful 
itmlei'ial arts, mu-'t keep in the front rank in the Eostlietic arts, 
must aim at the htist in literature, learning, and philosophy. 
And it must aim at all this, not so much because these things 
tend to increase happiness, which they do, or hecanse they yield 
high or serene delight, which they do, thongh not resolvable into 
or expressible in terms of the lower forms of happiness, either 
intensified or long continued, as because it is in the nature of 
man, especially of man in civilised societies, to cultivate all these 
unirpie and difi'erent things and to endeavour to excel in them. 
To do so is in a measure the end of his being, even more than 
happiness, though their eidtivation brings happiness with it, 
first to its oultivator-s and next to the far larger number 
to whose minds and souls they niiniater. But as the results 
e,iM form but a small part of the happiness or spiritual food 
of the greatest number, it may be doubled if a govormnent 
.aiming aoksly at the h.appines .9 of the nmjority, would be 
sufficiently tfisposed to the oncourageinent and furtherance of 
these higher things, 

Into etsnuderatiojiy and Hniitatinns to his theory such its 
these Bentham doM not enter, probably would not admit 
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tliem, tlioiigli his disciiili', iMill, i«'e^--es tliiitn. Acooi'iliiig to 
JjOiithani, ill llio apliei'o of goveriimcnb Ikuae laivs, itistitutioiis, 
and luuaaiires arc good and right which promote the h.ippiness 
of the community or the majority of it, or vvhioli produce the 
greatest sum of happiness to tlie gioatcst miinber, not the 
greatest happiness of an aristocracy, or of a king and an 
aristocracy with their depiaidanls, as Jierilliam complained was 
the view of tiio ruling classes of liLs time. ]ly tliis tonch- 
Btune ho would test all our law.s, civil and criminal; all oiir 
public institutiouH, the jMoiiiuchy, the Ifstahlished (Jhurcli ; all 
iiihtitulions relating to jnivate life and social inlorcouriju, 
private property, iiihwitanco, marriage. If they do not 
conform to this teat, if they do not favour the greate.^ 
happiness of the greatest number, ho would either aholinli 
them, giving the nooe.ssary compensation to injured individual 
iuteresfa, or modify them so far as to make them conform. 
The fact of their existence is no jmstiflcation iinlebs tliey agree 
with the uiiivor.aal good. He will not defend them on liurke's 
ground of existence, and long existence,— of pi'eberi[ition, in 
a word. All laws and institutions, even prescription itself 
wherever taken up by law, must he ju.stitied on tire same 
common ground : Du they or do they not make for the general 
good, inohrcling particularly the working classes and the lowest 
sections of these, which he sometimes calls the “ labouring 
poor " 1 

He does not defend them on the ground of natural right or 
rights of man, which he thinks a danguruus and anarchic 
doctrine. He defends them solely on the ground of general 
iutility, and it is on this very ground that he defends private 
prop>erty and the general princijile of freedom of contract. 
They promote most the happiness of the greatest number, 
compo.sed chiefly of the working classes. 

He is Very far from thinking our laws and institutions 
perfect. Indeed, he denouncn.s them in the .strongest and 
most indignant language, as being often evil and corrupt and 
kept so in the interest of the ruling classcjs. He i.s a horn 
nsformer, hut imt a revolutionist. Therein lie.H liw historic 
significance. His position m hetween l!iu-k%and lluusseau; 
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iitiil wliile IJurlte would v.iiidy try to urrost politic, d pi'oyie.ss, 
and Roiiasieau would destroy what did not ugiee with his single 
dogunaj Pentham would apply iiractical and carefully calculated 
leforma in law and government. 

He has pointed out in Ida principal work, with much 
cleai'neaSj common-sense, and sound reasoning, where our laws 
need improvement, in the civil, and still more in the penal, 
branch. In another work he denounces the corruptions in 
our “ arialoci'aoy-riddon monarchy,” the p,u’,isitic pensioners, 
the ueodles.s plaoeinen, the nepotism, hivoiuitism, the corrupt 
patronage, and ho insists on a radical pailiimontary reform as 
the oidy thing to stop the tide of iinivoi'sid corruption under 
which the people wmc hoiiig jilundercd, while they were 
oppressed. Ho argues in favour of Bueh a reform as would 
seouro democratic aaoendeucy, because under it the “sinister 
interfvsis ” of ruling classes, ari.stoornoy, lawyers, priests, could 
bo most effectually cheeked. 

He even favours equality of property, on the ground that 
the inaramenfcs of happiness to rich men are not proportional 
to increments of wealth; that the happiness of those who 
receive a large revenue, such as landlords, is not increased 
so much as those from whom he gets it is diminished. But 
having lived through the time of the French Eevolntion, and 
having been deeply impressed with the economic and other 
lessons of tliat tremendous event, he is very careful to limit the 
kind of equality he leans to, and to point out the slow and safe 
way to it, by taking in time, by slowly altering the laws of in- 
heritance, so that nothing should be subtracted from a man’s 
fortune during his life. Ha does not believe in the equality of 
St. dust, nor that of Eohespierre, who affirmed that in a well- 
constituted Repuhlic no one should posso.ss more than 300 
livtcs a year. ^Bentham is too good a political economist to 
accept such doctrines ia an age that was continually more and 
more requiring large capital for the new large enterprises, which 
required able and energetic leaders and direoLom, who could 
not be evolved without large remuimration. Ho sees very 
clearly and shows very vividly that n sustained and general 
attempt to bring in the teigu of equality would require even a 



BENTHAM 


2>5 


moie pi'odigioua eifort tbau the audaidous Januliint. inaJo in 
thoir four years’ memorable adventure into cdiaoti ; that it u'oiilil 
lead to universal poverty, and that it could only last for a day. 


§ 2 

So far as to the general aim and tendency of Bentham’s 
utilitaiiaii philosophy. Let us enter now into .some of tlie 
(lotailb of hib chief lioolc, the Principles of fji'ijiJaiion : and 
lu.st a-i regards the main ends of governmcni. 

Th(i trim aim of law and government, of the e.nlightened 
statCiinian and higi.slator, is the greats ,t hap[)ines'.s of llus 
governed; and as to this, with certain fimililieaiions, political 
philo.sophei.^ are largidy agreed. And wherein consists their 
happiness? Chiefly, according to Benthara, in four things — 
suhsistenoe, abundance, eipiality, and, above all, bpouvity ; under 
seoiu'ity, liberty, civil and political, being included. The end 
of the civil laws should be tbcao four tiling.^, and of these four 
ehiofly seouiity, tlie protection of the person and of propert}, 
the fruit of the labourer’s exertions. 

As to subsistence, no law.s are required ; the physical ‘-auction 
alone, the natural consequences, sustenance or starvation, are 
amply adequate to induce men to labour, provided only that 
the fruits of labour are .secured to the labourer by the laws 
against spoilers (moluding the rapacity of the government’s own 
agents). Subsistence, the first end of law, is thus secured. As 
to abundance, the same principles apply, since abundance is 
produced through the operation of the same motives as those 
which produce subsistence, or at least similar motives. Above 
all, it is promoted by the spirit of saving and accumulation, 
with tiro hope of employing the.se accumulations to pirodnee 
additional wealth with a profit. In the economiti sphere o£ 
production no laws are neces-sary, and the fewer regulations of 
industry the better. Those concerned know better than any 
goveriiment what favours production. Eegulalions and laws 
may indeed hinder and diminish pcodnetion, as in former 
times they often did. The State here can do nothing but 
protect the labourer, and secure to him hia fruits ; but this 
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is a real and an iinmonse savvice, in doing wivicli tlioy have 
peiiiaps done everything. 

Bnt n question arises here not treated by Benthain. How 
are we to measure the fruits of labour when the labourers are 
working for an employor, and not for themselves, as in manu- 
factures or mining or commerce? Again, how much of the 
fruits of labour of a small farmer, say, should go to the land- 
lord? So that to assure the fruits of labour to the labourer 
is not quite ao easy as would appear. It is roughly settled in 
tho first ca.se by contracts for hire at so much wages, since it 
is inqiossihle to say how much is tho fruit of an individual s 
lahoiir; and in the latter, also by contracts, which usually 
transfer to the landlords any exce.ss of farmers’ profits over tho 
ordinary rate. But who Citn .say that the exact fruits aro 
secured to the labourers in either case? 

As to the ne.xt alleged end of the civil laws, namely, equality — 
that is, social equality and equality of property— it is, Bentham 
argues, a right and proper aim of government (as Eoussoan had 
oontendod), and one that can be demonstrated as surely and 
clearly as a theorem of mathematics ■, but not by the vicious 
methods of reasoning of Eousseaii, which postulated original 
equality, and assumed and required that this primitive state 
should be restored. 

Tho equal divi'^ion of wealth, Bentham thinks, would produce 
the greate-st amount of happiness on the whole; his chief 
argument being that the happiness of the richer ones is not so 
niuch. increased as the happiness of the poorer sort is diminished 
by the unequal distribnlion. This depends on the well-known 
principle that increase in wealth is not followed by a propor- 
tionate increase in happiness, though it may add something to 
the happiness. Put, says Bentham, on the one side “ a thou.sand 
farmers having enough to live upon and n little more. Put on 
the other side a king, or, not to be enoumhered with the cares 
of government, a prince well-portioned, himself us rich as all 
tho farmers taken together. It is probable, I say, that his 
happiness is gcea.tot than tho average happinsBS of the thousand 
faruvors, but it is hy no means probable that it is equal to the 
sum-tcfia! of their happiuBss, or, what amounts to the same 
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thing, a thousanrl times greater tliaii the average hainiiiioss ol 
one of tliGm. It would be remarkable if his leqipiueas were 
ten times or even five times greater.” This is undoubtedly 
true and less than the tratb, for he may not even be so happy 
as a man with an assured competence in a congenial piir.suil. 
Aecordingly, if the law took from the richer a part of their 
superfluity, which adds so little proportionately to their happi- 
ness, and which would certainly greatly increase the happiness 
of the poorer sort, or in this example the thousand farraeia, the 
legislator would increase the total area of happiue.sa. And it 
would ho hotter to spread it equally over the thou.sand, on the 
same prinoiplo that if one farmer got twice as much u.s another 
his happine.ss would not be bo much increa.sed as anotlior’.s 
would fail to be increased. And tbi& is certainly a true argu- 
ment, so far that all in a community should have the necessaries 
of life assured to them if destitute ; but which could not be 
pushed so far as Bentham pushes it, that an equal division all 
round would assure the greatest quiintity of happiness, since 
the certain result of the policy after the plunder of the rich 
would bo, in future, diminished savings, diminished prodirction, 
no abundance, ami soon not even subsistence ; an equality in 
poverty and misery instead of increased happiness. But not by 
any means, though he uses a fallacious argument in favour of 
it, does Bentham wish for an actual experiment iu the direction 
of equality. The actual distribution that everywhere exists, 
he thinks, should remain undisturbed, otherwi.se .security is 
attacked, and security is of far more consequence than equality. 
Indeed, no one has more vividly depicted than Bentliam the 
certain results of an attempt to intiuduce and maintain a 
regime of equality, a.s we Mh.ill see a little later. 

§ 3 

Security is a much better end for the legislator to aim at 
than equality, and in the case of a conflict between the ends 
the former should always be preferred. By security is meant 
not only security to the person, including reputation, hut also 
and still more to property, Seeurily, " that ine.stimahle good 
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the distinctive index of civilisation, is entirely the work of 
law. Without law there is no aeourity j and consequently no 
abundmico, and not even a certainty of subsistence; and the 
only equality that can exist in such a state of things is an 
equality in misery.” 

To show the benefits of law and civil society in which it first 
appears, he draws a jiicture of man in the state of nature or the 
savage condition (and then of what happens during a state 
of war, “when civilised society return.^ almost to the savage 
state”). “The savages,” ho says, “strive incessantly against 
fniuino; which sometimes cuts off entire tribes. Eivalry for 
suhsiatenee produces amongst them the most cruel wars ; and, 
like beasts of prey, men pursue men as a means of sustenance. 
The fear of this terrible calamity silences tlie softer sentiments 
of nature; pity unites with insensibility in putting to death 
the older men who can no longer hunt.” 

Ho then points to the destruction of wealth that takes place 
during war, when the laws on which security depends are 
in part suspended; and both passages. remind us of Hobbes’ 
account of the evils incident to the state of nature to which 
the savage condition corresponds, only that in the second case 
Hobbes more appositely mentions “civil war,” where there is a 
nearer approach to a state of nature in the lawless condition of 
“masterless men” than in international war. It is law alone 
which has raised us above the savage state in respect of the 
security of person and property. Morals alone, all the natural 
sentiments united, would have been insufficient, he tells us, as 
Hobbes has already told us. ' 

“Law alone is able to create a fixed and durable possession 
which merits the name of property. Law alone can accustom 
men to how their heads under the yoke of foresight, hard at 
first to bear, but afterwards light and agreeable. Nothing hut 
law can encourage men to labours superfluous for the present, 
and which can be enjoyed only in the Economy has 

83 many enemies as there are disaipatc#»ien who wish to 
enjoy without giving themselvee the trouble of producing. 
Labour is too paiafnl for idleness; it is too slow fo?: Impatience. 
Fraud and injustice secretly conspire to appropL • l|ts fruits. 
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fii'iolencu and andarity tliiiik to ravLsli tliuni liy open force. 
Tlui’^ vseciuity 1=1 ashailed on every side— over thi'eatened, never 
traiiq[nil, ib exists in tlie midst of alaiiii'.. The legislator needs 
a diligence always sustained, a power always m action, to defend 
it against tliis crowd of indefatigable enemies.” 

But it is not enough to be secure against actual loss for the day. 
We want to have the morrow secure and all our morrows, like 
him ill the Gospel parable who had much goods laid up for 
many years, so that, like him, we may take our ease. It is 
only law that can give thi.s feeling of future security. All 
future " pj^ectation” is grounded on law; our fontideut ex- 
pectations enable us to form plans for the future, “It is 
hence that the successive in.stauts which compose the duration 
of life arc not like isolated and independent points, but become 
continuoua parts of one whole. Jixpeclaiion is a chain which 
unites our present e.’cistence to our future existence, and which 
passes beyond us to the generation which is to follow. The 
sensibility of man extends through all the links of this ohaiii,” 

What a serenity, peace, comfort, good laws may procure for 
us; laws well admiiu«teied and protecting our property, which 
enable us quietly to carry out the schemes of life which we 
may plan beforehand for ourselves and in pait for our children 1 
What dangers, losses, disappointments, anxieties, cares, and 
troubles we are spared ! 

All this we owe to law ; and yet, Bentham complains, the 
“word expectation is scarce to be found in the legal vocahiilary, 
and scarce an argument founded on that principle appears in 
their writings.” ^ 

But now, if law has been so jtotent a machinery and so 
efficacious, surely some account, in a professedly scientific and 
original treatise on law, of the origin of thi.s wondrous device, is 
necessary. In what form did it first appear 1 Did it come into 
the world complete and fnlly formed, like Pallas from the brain 
of Jupiter? Did it come from heaven-sent legislators who 

^ This may be partly trne as regards lawycis ; but Burke aa a palitSml 
thinkor and legislator lias somB powarful argiunents based ob the xta- 
policy imd iiyustioo of laws and nioaauros of State that tWsat plans of 
life that tbo State baa enoouiaged men to forni p, 
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fumslieil eotnplete codes'! or, as ITolibos and Locke assoidcd, 
did it begin on tbo day when the original social contiact 
was made, and -whcii one man or one body ■was intrusted 
with the power to frame laws to govern the rest with their 
consent 1 After it came, how was it changed or imj)roved? 
We merely note here questions unanswered or answered most 
imperfectly, which, according to Sir Henry Maine and the 
modem historical school, require to he answered as fully 
as possible — the questions of the oiigin and progress of law ; 
otherwise we are presented with the mystery of a most excellent 
device and great (hscovery for society, the condition of all 
other excellences, without having the origin and sucoossive 
improvoruents pointed out and explained. 

§ 4 

In order the better to sec the advantages of law we should 
try, he tells us, to get a clear idea of property. This is not 
easy, heoauae “ there is no image, no painting, no visible feait 
which can express the relation that constitutes property. It is 
not material, it is metaphysical j it is a mere conception of tha 
mind,” 

The chief element in the idea of property consists in “ an 
established expectation” in the persuasion of being able to 
draw certain advantages from the thing possessed, an expecta- 
tion wholly based on the guarantee of law. To take the 
simplest case (and the one chosen by Eousseau), it is only 
through the protection of law th.at I am able to enclose a field, 
and to give myself up to its onltivation with the sure, though 
distant, expectation of harvest, 

There was, no doubt, a natural expectation of enjoying things 
even before law existed. But the cases are very few and 
eieiuentary ,- a savage (a hunter or a fisher) may hope to enjoy 
the fruits of his labours, if, for example, he has killed a deer, 
if other savages have not discovered his cave, or if ho is stronger 
when they come to take it from him, a.s tliey will be likely to 
do (aa Hobbes has said). But if you dispute this, aad we are to 
suppose an agreement amongst savages to respect the aflquisitiona 
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of each other, hero wo liave in tliese agreements the BnaiNKiN'oa 
or LAW ^ asj being the best for all in the long-run. 

Property and law are bom together and die together. Before 
laws were made there was no property; take away laws, and 
property ceases, 

Security in relation to property consists in the Law not defeat- 
ing expecLatioijfc of enjoyment which it has itself encoinaged 
men to form, and the rights which it has guaranteed. 

But perhaps laws of property are good for the rich, had for 
the poor, as Pouasean and our modern eommnniste have said. 
Tliia is not so, Bouthara thinks, for the poor man is much 
hotter off in our societies than the savages in the condition of 
nature ; the lot of women is better, and childhood and old ago 
have more resources; the population is a “thousand times 
greater,” a fa«t which alone proves on which side is the 
superiority in happiness (if life is worth having at all). 

"The laws in creating liehes are the benefactors of those who 
remain in the poverty of nature. All p.irtiidpate more or loss 
in the pleasures, the advantages, and the resources of civilised 
society. The industry and labour of the poor place them 
amongst the candidates of fortune. And have they not the 
pleasures of acquisition 1 ” This is certainly true in part. P)Ut 
perhaps the real que-tioii rather bhoulcl he whether the labour- 
ing class generally have duly .shared in the blessings of civilisa- 
tion, and whi fcher tlieir material condition bus improved in 
propoition to the geneial increase of wealth in modern times. 
The labouring class are certainly far better off than they 
would have been had there been no laws protecting property ; 
but have they shared in the new wealth and in the conquests 
of civilisation as much as the other classes'! The answer is, 
that they have shared the new wealth, and an ever larger 
number of them; the level of wages having continually 
risen during the past hundred years. But they have not 
shared in those things that presuppose a liberal education as a 
necessary condition of their enjoyment. Nor is it possible or 
in the nature of things the majority of them can do so, but 

* or oiiskoma rathei, which is a stage hofoie Uw. Locke believed men 
were raled hy svoh customs, and Roiissoaii followed him on. this point, 
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only some of them, who are more forfcimate than the rest, 
or natniaUy abler or cleverer. But, finally, they are infinitely 
better off than they would he under a system of equality or 
Communism, or even what we now call Collectivism ; aU. this in 
spite of what the Marquis Beccaria has said : " The right of 
property is a terrible right, which perhaps was not necessary.” 
Eousseau has said the same, hut, as I have already said, he 
afterwards changed his opinion. 

But, short of its ahulition, short of cotnnmui.sm, property may 
be attacked. Bcntham then analyses the evils which result 
from such attacks. These arc, first, the evil of non-possession 
— a negative evil ; secondly, the pain of losing — a positive evil, 
the pain of deprivation. It is, a.s it were, taking away a part 
of myself — summing up the cares, the industry, the saving 
spirit and foresight, all which are objectified in the property, 
which is likewise the reward of all these efforts. “ Our pro- 
perty is thus a part of our being, and cannot he torn from us 
without rending us to the quick.” 

Besides, after being once attacked, there arises inquietude 
as to the remainder, and, worse yet, as to what we have not 
yet acquired, hut which we may acquire if allowed to keep 
and enjoy. This fear is formidable and widespread, and it 
has very extensive consequences. Eor why save and labour 
if the fruits arc torn from me to the profit of others, “my 
enemies ” t Besides, I may not have the means (capital) loft, 
even if I desired still to labour. Of those four evils, the first 
and second do not extend beyond the partionlar persons 
plundered. But the third and fourth extend to those not 
yet attacked, that is, to everybody else. The alarm and the 
deadening of industry extend to aU, and of course are all 
the greater the more persona have already been attacked. A 
whole nation may in this manner have the spirit of indnstry 
deadened permanently by a tyiannical government, had legis- 
lation, an intolerant religion, which drives men from the 
country, or “a minute superstition which stupefies them.” 
The provinces of the Turkish empire, formerly under Eoman 
rule, so fiourishing, according to Bantham, have been im- 
povemhed solely by bad and rapacious government. 
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In sncli countiies the opulent are first plunderecl. At length 
only what is necessary for hare siihsistoiice is produced. But 
abundance being plundeied, even the Buhsislcnce of some is 
endangered, owing to the fact that the superfluity of the rich 
18 held as a fund for the sub-sisfence of others. 

Turn to the other side of the picture and see what a grand 
residt ha.s been achieved in North America. A whole continent 
reclaimed from a savage uncultured state, and wealth and 
commerce and population v.ustly incroa-sed, and all this witliiu 
barely two centuries. What has wrought these prodigies? 
“The henoficent genius is sicurity" 

S 5 

The existing distribution of wealth in each country, how- 
ever it may differ in different countiies, should be preserved 
by the legislator. Justice consists in its maintenance, and the 
great principle of security requires it "How make another 
distribution without taking from each that which ho has ? And 
how despoil any without attacking the security of all ? When 
your new repartition is disarranged — that is to say, the day 
after its ealabli.shment — how avoid making a second? Why 
not correct it in the same way ? And, in tlio meantime, what 
becomes of security ? Where ie happiness ? Where is 
industry ?” 

“ When security and equality are in coiitHct it will not do 
to hesitate a moment. Equality must yield. The first is the 
foundation of life; subsistence, abundance, happines.s, every- 
thing depends upon it. Equality produces only a certain portion 
of good. Besides, whatever we m^y do, it will never he per- 
fect ; it may exist a day ; but the revolutions of the morrow 
will overturn it The establishment of a perfect equality is a 
chimera ; all we can do is to diminish inequality." 

A revolution in government or a conquest might overturn 
property, and they have occasionally done so, hut it would be 
only for a time. Soon industry would create new property, if 
only tbe principle of property be allowed. " But if property 
should he overturned with the direet intention of estahlirfiing 
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an equality of po&seaaiona, tlie evil woulil bo irreparable. Ifo 
more security, no more industry, no more abundance 1 Society 
would return to the savage state whence it emerged.” May oiir 
Collectivists and extreme Socialists of to-day, who have become 
enamoured of communism, meditate these words of Bontham, 
the democrat and extreme Radical ! 

He goes on to .show in remarlcably vigorous and earnest and 
convincing words the conditions necessary to carry out a scheme 
of equality as well as the eventual consoqueiices of it:— -"If 
equality ought to prevail to-day it ought to prevail always. Yot 
it cannot ho preserved except by renewing the violence by 
which it was established. It will need an army of inquisitors 
and executioners as deaf to favour as to pity , insensible to the 
seductions of pleasure, inaccessible to personal interest; en- 
dowed with all the virtues, though in a service which destroys 
them all. The levelling apparatus ought to go incessantly 
backward and forward, cutting off all that rises above the line 
preseribed. A ceaseless vigilance would be necessary to give 
to those who had dissipated their portions, and to take from 
those who by labour had augmented theirs. In snob an order 
of things there would he only one wise course for the governed 
— that of prodigality ; there would he hut one foolish course 
—that of industry. This pretended remedy, seemingly so 
pleasant, would be a mortal poison, a burning cautery, which 
would consume till it destroyed the last fibre of life. The 
hostile sword in its greatest furies is a thousand times less 
dreadful. It inflicts but partial evils, which time effaces and 
industry repairs.” 

These words are not more striking than true, and the imperfect 
attempt made in Prance for some three years to realise equality 
confirms them, while the march of social and industrial evolution 
and the greater scale and complexity of social facts would 
render any similar attempt now made still more disastrous, 
if possible, than in Bentham’a time. 

It is true, he goes on to show, that some small societies in 
the first afforvescanco of religious enthusiasm have eatahlished 
communism and equality, but by no means to their increased 
happiness at first, while they tend in the end to the simple 
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“robbery which idleness perpetrates on industry.” Idea.s of 
benevolencG have induced, borne good people to countenance 
such chimerical schemes. But under them in the distribution 
of labour “ what motive could deteimine any to embrace the 
more painful? Who would undertake gioss and disagreeable 
funetionb 1 Who would he content with his lot 1 Who would 
not find the burden of his neighbour lighter tlian his own? 
How many frauds would he contrived in order to lay upon 
others the labour from which all rvoidJ endeavour to oxem[»t 
themselves? And in the divibion how impossiblo to .satisfy 
all: to preserve the appearances of equality; to prevent 
joidoiibies, quarrels, rivalries, pi'eferonce.s. . . . What an 
apparatus of penal laws would he neces.sary as a .substitute for 
the sweet liberty of choice and the natural recuniponse of labour ! 
One-half the society would not suffice to regulate the other 
half. Thus thus absurd and unjust system would only be able 
to maintain itself by means of a political and religious slavery 
such as that of the Helots of Lacedomon and the Indians of 
Paiaguay in the estahlishments of the Jesuits. Sublime in- 
vention of legislatois which to accomplish a plan of equality 
makes two corresponding lots of good and of evil, and puts 
all the pain on one side and all the enjoyments on the other ! ” 

There is only one means, he thinks, of reconciling seouriby with 
greater equality. The State can limit the testamentary power, 
“ to prevent too great an accumulation of wealth in the hands 
of an individual,” or it may favour equality wheie the deceased 
has left no consort or relation in the direct line, and has made 
no will, in which case the pioporty should revert to the State, 
to the exclusion of collaterals, who will have formed no ex- 
pectations ; while if there are children in the direct line the 
principle of equal division should be followed. 

The finst of these principles, the limitation of the testamentary 
power, has been to some extent adopted by Parliament in the 
graduated taxation of legacies and successions, though it has 
not been done with a view to promote greater equality, but 
only to provide an easily raised and fruitful tax. Of course 
to some extent it does favour equality, and by deepening the 
graduation it eoidd bo made to favour it still more. But it is a 

15 
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VHvy cIoUcatG and diHioult qiiostioii.liow far sucli increasB wmikl 
Lad to evasions?) or much worse, to a cheek on the aocuiauUition 
of capital by the testator during his life, wliich would also tend 
to equality, but equality at the expense chiefly of the working 
clasAt^s. 

According to Dentliam, there is a natural tendency to equality 
in a nation industriiilly progressive, if the laws do not set 
thi'iiiselves against it hy favouring monopolies, sliacicling trade, 
or permitting entails. “ We see great properties divided little 
by little without odbrt, without revolution, without shock, and 
a much greater nnmhcr of men c(jmiug to participate in the 
tiioderiilo favours of fortune,” This is certainly in part true. 
Wilhnub primogeniture and entails the great landed properties 
would have hoen divided long since, hut there is an opposite 
process going on all through our century until lately — an 
increasing concontcation of capital in single hands. This 
implies a great increase in inequality of wealth, and there are 
certainly a far greater proportion of men in the indu.strial world 
who have incomes of over £5000 a year, over £10,000, even 
over £50,000 a year, than when Benthum wrote in the begin- 
ning of the coutm’y. 

It is true that nearly every class and calling ha.s shared in the 
great increase of wealth during the past hundred years, but in 
particular a large new class of very rich men has been added to 
our social types, and this class has profited more than any other, 
so that we cannot accept without qualification Bentham’s 
formula “ that there is a continual progress towards equality.” 
Up to a recent time, and especially during the first half of the 
pre.sent century, in the industrial sphere the tendency has been 
the lither way, and with benefit on the whole to the nation 
and especially the working classes. 

§ 6 

Tbo principle of .security is not infringed hy the State 
taking a part of my pnqierty for the public wants, because there 
are cases whore a part must be saerilieed to preserve the greater 
mass, as, for example, for the expenses of the army, navy, 
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police, justice. But theve are disputable cases ■. sboulil a part 
of anyone’s property be taken to support tlic indigent or to 
support public worship, or for the cultivation of the arts and 
sciences 1 In an excellent section he pleads dccibively in favour 
of a poor-law to provide for the indigent, becau.se, though all 
poor-laws to some extent encourage idleness, yet there are much 
greater objections to their abolition. Saviiig.s of the labouvocs 
tbcinselvc.s cannot bo dependc.d on, because a large elai-a of 
labQUroi'.b liave not got enough for subsistGuce, another large 
class only just enougli, and it is only the cla-'-s above these two 
which could rcuaoiinbly bo expected to make a pcovi.sina for 
tbom.selvo.s when old and p.iat their lalwur, wluch many fail to 
do through imprudence.^ Then a sy.stpni of voluntary contri- 
butions has great imperfections. The contribution, uncertain in 
amount, may ho in excess or insullicionfc. It is levicil only on 
the humane. There is a prcmiiun on avarice and selfishne-ss 
which can escape the contribution, and a " punislunent on 
humanity, that lir.^t of virtues.” Thirdly, these voluntary levies 
are badly di.stributcd. The shameless or lying or cunning or 
importunate mendicant will fare well, while the morlest and 
virtuous poor, or those ashamed to disclose their poverty, may 
he put to terrible privations. For these reasons, “the legislator 
ought to establish a regular contribution for the wants of 
indigence,” but those only are to be con.sidcrGd indigent who are 
in want of what is absolutely nccos.sary. To this the poor have 
a claim greater than the rich to their supurlluities, owing to the 
greater pain, amounting soon to the pains of death, wliich would 
fall on the starving poor, while the privation to the rich would 
he hut a trifle or nothing at all. But not more than necessaries 
should he given, otherwise it is a case of “ taxing industry for 
the support of idleness.” From all which it may he inferred 
that Bentham, though he might favour a reformed poor-law, 
would not be much in favour of Old Age Pensions to any except 
the deserving labourers, who had served society during their 
working years without having tho means of providing for their 
old ago. 

* Or evon through their virtues, «.(?. in assisting aged pwonta or other 
relations. 
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Aa to payment of the clergy out of the puhlic Treasury, ho ia 
not opposed to it, hectiusa the clergy are nseful ; “ they form 
the advanced guard of the law.” Their functions might 
be increasafl with advantage j they might do more for the 
education of the lower cla.s&e.s in the promulgation of the 
laws (as Hohhes suggested) and in other ways — services which 
would keep them from dogmatism and controversy, whore 
their labours are mainly mischievous. If, however, there are 
a variety of religious and forms of worship, it would more con- 
sist with lihcrty and equality that each denomination should 
conlrihute to tlie support of its own clergy and worship — a 
course which miglit (‘iicourage proselyti.sin, but which more 
likely would result in a u.scful einulatiou. 

He is not averse to the public coutrihuting to the. cultivation 
of the arts and sciences, the fine arts a.s wall as the useful, 
becatise, first, the expense would be trifling ; secondly, its levy 
being mixed up with the necessary taxes, would he imper- 
ceptible ; thirdly, an advanced state of the fine arts might draw 
stran.gers to the country, and also, as in the case of Greece, gain 
the good esteem of other nations. 

He enumerates^ the attacks upon security (of property) 
through ignorance or false theories. 

Such are — (1) Taxes which spare the rich and fall on 
the poor, as the conkt taxes on industry, upon neo6.s- 
saries, private sales, public sales, taxes on law proceeding.s, 
which, in effect, deny to “ the poorer sort ” the protection 
of law. 

(3) Forced elevation of the value of money hy the government 
or making its payments in a depreciated or debased currency ; 
a theft by the government which enables every other debtor to 
rob his creditor, and which ha.s many further disastrous con- 
scquenco-s, 

(3) Keduetioii of the rate of interest by law' (on operation 
analogous to the reduction of rents), on the ground that landlords 
are useless consumers and tenante productive labourers, both of 
which seriously shake the principle of security for all classes of 
citizens. 


* lYindiiks of the dvil Code, chap, xv. 
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(4) Gftaeral confisfiations for political crimeSj suck aa pre- 
vailed formerly in Home, or in domooracies the plunder of the 
rich on the pretext that their fortunes were generally founded 
on injustice. The.so four are more important, and liave bean 
more frequent. 

lie adds (a) Dissolution of convents and monastic orders other 
than .slowly, and (6) Buppre.s.sion of possessions and places 
without indemnity to the piwsessors. 

§ ^ 

There i.s a good conohiding chapter in the fir.st pari of the 
book on the “power of the laws over expectation.” Laws 
should conform to the general expectation. Their gooclne3.s 
depends upon this. The conditions of this conformity are: 
first, that the laws should be anterior to e.i'pedatmi. But this 
is difficult, for even at the beginning of laws there was already 
some expectation formed, because prior to laws there was a 
“feeble kind of property,” and a sort of expectation of pre- 
serving it. 

If it be ever necessary to make a ta\7 contrary to the expec- 
tations of men, it should be a law to take effect at a remote 
period, so that the present generation would not feel the change, 
and the coming generation would bo prepared for it. Ton will 
thus not hurt existing interests, and amongst the young you 
will find supporters. “ Everything will he easy, because you 
will have prevented the birth of expectations which otherwise 
you would have been compelled to contradict.” The second 
condition is that the laws should be known, because otherwise 
they can have no effect upon expectation, nor even prevent a 
contrary one. Laws aro more easily known as they conform to 
natural expectations produced by previous habits ; but a law 
contrary to such expectations is hard to comprehend, and more 
hard to remember. We do not naturally expect codes of ritual 
law, but we do expect those laws which aro most important and 
necessary. Therefore the stranger who commits a theft, a 
forgery, a murder, nuiy not plead ignorance of the laws of the 
country, since he must have known that these were crimes 
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evorywliorc.i Thirdly, ilie laws should he consisfent, a principle 
closely connected with the precctling, because analogous laws, 
which consist with the preceding principles, are presumed 
beforehand. 

That a man’s property should on his death go to the next of 
kin is a rule generally admitted, and a law directing succession 
according to this would accor<l with natural expectations, and he 
universally miderstood. The more the law departs from this 
principle and admits exception, the more ob-seure and dilTicnlt 
it i.s to understand. The Engli.sh common law affords a striking 
example of such departure in its complicated provisions, singular 
distinctions, and subtle judicial decisions regnhiting the descent 
of property, which are of such pecidiar kind that no one could 
pro'-umo tlipiu beforehand. Tlio result i.s tlmt this part of the 
law is " a profound study like that of the most abstract sciences, 
contiiied to a small number of privileged men. It has even 
been necessary to subdivide it, for no lawyer pretends to under- 
stand the whole of it.” 

The fourth condition Ls that laws should be consistent with the 
principle of utility ; for expectation naturally presumes utility. 
True, what conforms to utility may he contrary to public 
opinion, huh this is only accidental and temporary. The fifth 
condition is method in the laws, good arrangement, otherwise 
there may he a dilKculty in understanding and rememhering 
them. “ Both the .stylo and method should ho simple ; the law 
ought to he a manual of instruction for each individual, and 
everyone should he enabled to consult it in doubtful cases 
without the aid of an interpreter,” — a consummation devoutly 
to be wished, and wliich Hobbes in his Leviathan had pointed 
out as a desideratum, hut which wo are as far as ever from 
attaining. Perhaps, as Sir Henry Maine points ont, it may not 
be so ea,sy as Pentham supposes to make the law cognoscible to 

^ In lilco manner in Roman law, nonej even tlioso to wbom iffiioraiioe 
was allowoil ss a plea, could plead ignorance when tlio act forhidilcn was 
contrary to the Iaw of fthiitara. But how could the stranger know that 
they wore crimes everywhere unless from his moral nature? for wemuat 
not assunip that ho is necessarily a beliavor in Bontham’s theory of 
ntSity, In fact, all that ho says hoio about “natural expectations” 
{« m aneoBscioBS testimony In favour of Natural Law. 
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tlio genf>rality, owing to tlie increas.ing complication ainl, diffi- 
culty of facts in ovu' increawngly coniplicaloil modern life. 

There is a sixth condition in order to control expectation. 
The law ought to appear to the mind as certain to ie executed, 
or at least tliere should ho no reason to pre.siime the contrary; 
a rule which condemn.s a midtitude of mnrcantile prohibition^., 
hocanso the rules are easily eluded, with the result that they 
"become a lottery of immoiality, in which individuals stake 
money against tlie legislator and the custom, house.” 

The seventh and last condition reijuircs that the law.s he 
literally followed, that the literal sense of the words be taken, 
and not the interpretation of the judge, who might put quite a 
different sense on it, and who, under the pretence of interpre- 
tation, may suh.stitute his will for that of the legislator, while 
at the same time he may make suitors liahlo to his caprice or 
partiality. 

Such are the marks of good laws ; utility, consistency, facility 
of being know, probability of execution. If now the laws 
which concern everybody were in one volume, and those which 
concerned only classes were in small separate volumes, if the 
general code had become, as with the Hebrews, a part of 
worship and a manual of education ; if a knowledge of it were 
required as a condition of the fruncliioe, the law would theji ho 
truly known, every citizen would become lis guardian, its 
violation would not bo a mystery, its explanation would not bo 
a monopoly, and fraud and chicane would 110 longer he able to 
elude it. 

Eurther, as Hobbes also desired, the style of the law.s .should 
he as simple as their provisions, or if it differed from that of 
other books it should he by greater clearne.ss, familiarity, and 
precision, because it is de.siguecl for all, and (hiefly tho lea.-^t 
educated class, 

Our laws, indeed, are very different frou) the model he has 
sketched. But in spite of that fact ho affirms that, with all 
their drawbacks, they have produced inoalmilahlo good. We 
are indebted to the laws, such as they are, for all we enjoy of 
security, property, indii.stey, and abundance ; for peace betiveen 
the citizens j the sanctity of marriage, and the "sweet perpetuity 
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of familion” — a and for Uic moit part a Iruc cnlof'iiira, 

but whicli, iu Ilia Judicial Fcoceihim anil oLowIieri', Iio con- 
siderably atteimatos. 

§ 8 

There follows Part Seaiml on the distribution of property, 
in which ho first oimmerates the titles to property, namely, 
actual possoaaiQii, which includes the right of the occujiant, 
aiudi'iit poHseFjsimi in good faith, or prescription, possession of 
the contents of land and of its produce, ]ii)hsesbion of wliat the 
land supports, such as animiiLs (acccscio of the Roman law), or 
w'hiit chance has thrown upon it, possession of adjacent lands 
wliioh gives a claim to land from which water has retreated j 
amelioration of one’s property, possession in good faith with 
amelioration of another’s property. To these he adds the right 
to fish in great waters, and to hunt on appropriated grounds ; 
but not the laltor when most of tho laud is cultivated, there 
being reasons then against this right of chase in the various 
inconveniences of allowing it, — ^in particular that of encouraging 
a class of himtara likelj' to be poor, and tempted to breaches of 
the law. 

A title to property is also acquired by the owner giving up 
its enjoyment to another, cither as a pure gift or in exchange, 
or to ward off an evil, or to acquire goodwill. Every such 
alienation is a good to both parties, the giver and receiver. But 
there are exceptional cases where exchanges may be invalidated 
owing to conoealmont, fraud, coercion, subornation, error of law, 
or error of the value of the articles exchanged, incapacity to 
make the exchanges, inconvonionoe to the public, want of right 
on part of the oonferrer. 

Alionationa in general are good, yet re.straints on alienation 
of huid everywhere prevail, and for three causes, — to prevent 
prodigals from parting wjtlr it, to support family j)ride, and to 
gratify the love of power, the dunro of ruling after death ; tho 
latter being the cause of all foundations. 

A title to property is also acquired by succession after death 
to the goods of another, and this by tho law of intestate 
succession as well a.s by the making of tG.ftamonts. Bentham 
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objects to the existing law of intestate siteeessinn, and proposes 
one of great simplicity, intended to favour eipiality, the chief 
feature of which is that the children should take in equal 
shares, and, failing children, that the immediata ascendants, 
father and mother, should take erpially, and, failing them, that 
no more remote ascendants or collaterals should inherit, not 
even the uncle, hut tfiat the public treasury should heuefit. 
Collutorul relations may bo poor, hut no expectations have heoii 
formed l')y them, and so no injury would he done thoin. The 
section on testaments is a good one. Ho is in favour of freedom 
of bequest on account of it.s utilities, its promoting of virtue in 
families, and for the bomdit'' it .secures to the party who can 
make a vvill, which scour&s the re.spect and gratitude of children 
to parents in the decline of their life. Still lie is partly in 
favour of the Frenoli Uyitime (derived from Kuman lac ), by 
wliieli no child can be disinherited, but must liave a portion 
.secured unless for grave cau.“es specified and proved. 

And if a man have no near relations, but yet wisho.s to 
beneht a faithful servant or dear friend, he would allow a 
certain liberty of bequest to the extent of at lea.st one-lialf of 
his property, while the other half is reserved to the public, 
otherwise you tempt such a man to spend his money before his 
death upon hiuuself. 

There follows a short chapter on the rights to services, in 
which he pcopose.s to make it an oll'encc not to render a service 
to another, of great heueflt to him, which would cost very little 
to the doer, and in which also he treats hrieily of contracts and 
the considerations which make them invalid, which are the 
very same as those which make exchanges invalid, and for the 
same reasons. As every e.xchange of property imports an 
advantage, so every exchange of services 'is mutually advan- 
tageuus. lie conclude.^ by contrasting his doctrine of obligations 
resting solely on utility with the lung and laboured accounts of 
previous philoaophens resting on natural rights, conscience, etc. 

lie is very much against tenancy in common, and rejoices at 
the division of the commons of pjiglaiiJ, where "harve-sts, flocks, 
and smiling habitations have succeeded to the dull sterility of 
the desert,” 
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§ 9 

We have now given the reader all of the work which speci- 
ally concerns our subject of political and moral philosophy. 
What follows concern.s Uie student of law chiefly, the part 
which relates to the rights and obligations which belong to the 
several priv.ite conditions, or wliab is called the Law of Persons. 
It i.s easy and readable, hut tliere is not iiuich new and import- 
ant in it except where ho ask.s for greater freedom of divorce 
on the gtound.s of his principle of utility. The. remainder of 
the book, entitled the I'rinciplos of the Penal Code, containing 
his clius'iilication of ciflonces, his remedies against offences, his 
theory ol piniishinent for offences, with the indirect means of 
avoiding them, though well deserving the careful study of the 
philosophical lawyer, the law reformer, or even the special 
student of jui'isprudcnoe, does not much concern the class to 
whom tlic.se pages are addres.sed or the subject of which it 
mainly treats. It is rather the civil law, and especially that 
part which deals rvith ends of civil government with which we 
arc Gonoeraed, Of this I have given the reader a rather full 
analysis, hut a comprehensive review of the whole is desirable, 
and may be instruetive to the serious student. 

According to Bentbam, legislators should aim at the happi- 
ness of the community, more precisely at the greatest happine.ss 
of the greatest number. But happiness, from the legislator's 
point of view, consists of four things — snhsisfconce, abundance, 
equality, and security. As to the two first the task is ea.sy j 
nothing is necessary hut to leave alone. Do away with all 
existing restrictions, regulations, shackles on foreign trade or 
home industry. Leave those chiefly concerned who best know 
their own intere.st to follow it as they please, and by so doing 
(in the industrial sphere) tlmy will best promote both their own 
interest and the general happiness. 

Such wa.s tlm, teaching of Adam Smith, adopted hy Bentham 
and Biigli.sh statesmen during the early part of this century. 
There was much truth in it, but also errors which time dis- 
chraed even before Bonthain’s death, in 1832. It led to great 
evil, to oppression and cruelty to the young, to the degradation 
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iijid physical deterioration, (if the laEouring population in 
fdotorics, worksliop.i, iiiinRS, etc. And hence tliore came a call 
for regulations of a new kind and interferences with freedom of 
contract, limitations of rvorking Iioura for women and children, 
and factory legislation generally. 

It fcliiis appears that, hoUi by int(3ffcring and hy not inter- 
fering, floverninont in the economic fephero may diminish th(5 
general happiness, and that it re<iuircs a very skillcfl inter- 
picl.'ilion (jf hi.story and (;.\-[icrien(!u to know what laws to nialo! 
and what to avoid, tliouglr it might lie agrecil tliat the h'ndeiicy 
to advance the general ha[ipinc.s.s i.s the to.st, however dillienlt 
it ho to trace and to nieastire it. 

Setting aside, then, these tir-st two objects, we come to the 
great aim of goveniment, the proraoticon of security — security 
for the person, pro[iei'ty, reputation, political liberty being 
ineludod under RCicurity. Goverinuent should protect property, 
and he gives o.vnellent reasons why it .should. But how 
does it prote(jt property? By creating legal rights that are for 
the general good ; rights to use, in many cases to exclude 
oUiers from u.sing, to give, to alienate, to de.'jtroy, to bequeath 
within limits. But how can Ihinthain tell against the com- 
nmnusts, without history and the long Iminan experience, that 
these rights ate for the happiness of the greatest number ? It 
is hi.story that best ^how.s that eomniunism is impo.«sihle with 
all advancing conimunitii and this coneluhiou i.s fortitied from 
principles of human nature whieh eliow an instinctivo tendency 
and loaning to property, as well as to freedom of contract. 

Tlie historical aepect of the que.stiim, how far the universal 
human experience has shown property to ho necessary, 
Bentham has not e,.'canuucd, or only glanced at it in the 
exceptional ca.se of the luona.^tc^•ieH, 

’ The other and greater gap in his theory of legislation lies in 
mis denial of natural kiw and lutural rights. lie distinctly 
mllirms that these axe “Hetions"; ihongh he apeaks of “all 
the general inclinations of men, all those which, appear to 
exist independently of human societies, and from which must 
proceed the establishmont of political and civil law," as pro-- 
perly called law» of nature. All legal rights ho affirms to be 
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the oroations of law, nf the sovereign, without which they have 
Tio existence, or such a feeble and momentary existence as to 
amount to nothing, Though it is certain that nearly all rights 
now called legal have existed and been protected under a 
regime of custom before law or the State, in Bentham’s sense, 
existed. Custom, he would say,^ is a kind of elementary law ; 
hut why are the customs as to property so much alike at all 
times and places, if not because men’s natures are funda- 
mentally tlie same and their circum.stauccs with re.spect to 
providing themselves with sustenance from the earth very 
similar I A “ foehlo and momentary expectation ” of property 
he allows may have existed before law ; a.s well he might, Locke, 
and even Blaek, stone, having already said as raucli and more. 
He gets no further than Hobbes, who declared that property 
was the creation of law. But Hobbes believed in natural law 
and natural rights, only that in the state of nature they were 
overridden in the universal reign of might, so that they became 
of none effect, were worth nothing till the State and a common 
coercive power was formed, when some of the natural rights 
that already potentially existed, though overborne, were taken 
up by the sovereign, defined and protected by the law, and in 
that sense were “ created.” 

The real fact is that the legal rights are based on earlier 
natural rights — ^rights to property, liberty, reputation, marriage, 
fulfilment of contract, and family rights; rights which each 
one instinctively assumes, which others instinctively recognise 
os natural (though they may occasionally violate them); at 
first instinctively felt and acted upon, but later on consciously 
perceived and reasoned upon, being specially involved in a 
unique, implanted feeling, the original germ of justice. 
“This land is mine,” as the first discoverer or first possessor; 
“This how is mine,” because I have spent my labour and 
time in fashioning it — ■feelings rather vaguely felt than 
reasoned about, or expressed in distinct, logical propositions, but 
which are so in.stinetive and immediate that the attempt to 
disturb possession was instantly resisted, while it aroused 
another and very distinct feeling of resentment, a sense of 
* Theory qf Ijei^dation, p. U3, 
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injury or wrong rlone, and a flesirc of puni«liinpnt; in fact, 
all that lasv afterwards builds upon in taking the protection 
of property and redrcM for violation of its rights into its 
hands. 

To hamimii.sa our natural sentiments of ju.stico with the real 
good of the community ia thu.s the great and formidable 
problem for the legislator, in the solution of wliicdi he will not 
get iimeh help from lleulham’s tlicory of legislation, founded 
.solely on utility and the dinial of natural rights, unv much 
even, from hi.s diseiiile Mill, who i.s, howev(‘r, so much hotter 
than hi.s master that he recognise.s tliat there is a justice 
founded on luituru, ou the .sentiment of re.sentmcnt wherever 
hijustke or injury is done, the sense of justice being merely 
our natural feeliiig.s of re.sentment “ moralised." 

The true statesman in Ms laws and measures should have in 
his mitid both the (.dearest and best sentiments of ju.stioe of hi.s 
age and his community, and also the probable advantages, the 
amount of happiness that may be expected to follow ; but this 
he will not gather from Ilentham’s absurd calculus of pleasuvfj 
and pain, but rather from, extensive knowledge of the results of 
like measures in the pa.st, combined with a wide knowledge of 
human nature. And he will also have to include the happi- 
ness of posterity, for we owe much to our prugenitor.s, which 
can only he paid not to them but to posterity, and thus with 
the wide.st knowledge and he.st intenti(m he may blunder; 
there is th(ircfore more need for caution, for tentative and slow 
reforms, instead of larger attempts involving too grcnit ri.sk. 

It cannot be said that he will le.arn much from B(-‘ntham on 
these points, beyond the necessity of protaetmg property in the 
general interest, the limitation of the power of bequest, the 
warning against too much interfering in the economic sph(;re, 
and the need for legalised poor relief. But in regard to the 
penal branch of law and the theory of punishment, Benfcliam 
has been of .service to legislator.s and reformens of the criminal 
law iu the past, while, aa regards reform in Procedure and the 
Administration of the law, his unceasing labours and unsparing 
csiisure and eritici-sm have resulted in great benefits to the 
public in general 
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TEus, then, legal riglih are nob tlie creation of law, Lut 
ai’o or ongEt to Ee tEe recognition ol natural riglits and 
natural juaticc, wlucE often exislcfl in part before law as a 
fact, and wliich, if they did not exist, ought to have 
existed, so far as we think the world ought to Ee a moral 
one, ought to he a theatre in which our highest and 
clearest intuitions of justice are to be realised, though there 
may he impediments in the way which prevent a realisation 
other than slowly. 

So that, finally, what the legislator ought to aim at is 
natural justice checked by considerations of utility. He i.s not 
directly to aim at the greatest happiness of the community, 
which hi! may be uncertain how best to promote. He must 
ho advised by history, and by the best political and economic 
science, if he would know whether a proposed law or measure 
would promote or retard the general happiness. And ho 
must ask how far a proposed law or measure agrees with the 
advancing ideas of justice, as shown to the best moral thinkers. 
On either aide he may make a fatal mistake, run counter to 
the accumulated experience and teaching of history, of what 
always has been and presumably always must be, as distinct 
from her other warnings against false theories of national 
good in the jiast, whether referring to religion or regulation 
of trade, which should best he left alone. In this way he 
may bring disaster or slow decay; on the other side he may 
run counter to our ideas of justice and natural right, and 
thereby teach the people the le.sson, especially dangerous in a 
modern democracy, that might, not justice, is right ; the might 
being identified with numerical majority. 

§ 10 

In the Principles of Legidaiion, Bentlmm had intended to 
set forth the jurhieiples of an ideal code, civil and penal ; and 
if a constitutional oiule and an international code had been 
inuluded, we should have had a complete scheme^ of jurispru- 
dence, of an ideal jurisprudence or model, to which actual codes 
or actual hoJios of law, if codified, should conform. 
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Tlicu' Iiiul loiK,' HiuIihI Ix'foro his uiiiul Midi an ('\-liausti\c 
sciiome of a couiplfte code of lawb, toffctlier with suboullnate 
codf.s, niaiitiiiiG, military, ecclesiastical. This code was to ap[ily 
to all countries, with slight local adaptations. It would only 
require slight changes with the progre.^.s of time. This .schonie 
ho never worked fully out. But a sketch of it in .some 
directions, going into con&idcrahle detail, was puhli.sh(!(l iii 
Dumont'K edition ( 1802 ), awl wilted more fully hy liowting 
in the, complete edition of Benthaiu’s woika. 

It is .simply an uufiiUMhed work 011 jiiiispnidence, .saving 
only that ho draws somctiiuc.s on actual English law, nomotimc.s 
on Ilia own logical faculty. It is, so far as it goc.H, a model 
skeleton of what the law ought to conform to everywhere; 
and when he ajiplied, aa he did in so many directions for 
employ xiient, to the Czar of Eussia, the President of the 
United State!?, and the several governors of the several States, 
what ho intended to do wa.s to lit their actual laws into 
this Bclietue so far a.s po.ssihle. But it is easy to see that 
they would have required adaptations in the different eases, 
e.specially as he wished in his actual codifications to intro- 
dnee a running aeoompaniiiient of reasons, all founded on 
the principle of utility or the greatest happiness of the 
greatest numher. 

His Panrmnmi, had it been fiuwhed and properly fused with 
his Theory 0/ Legidation, which, .so fur as it goes, is finished, 
would liave given us a science of legi-ilutirai as it ought to he, 
a science of universal jurisprudeiice, hut diffornig fiom the 
Works on jurispnulence written since, because they arc 
abstracted from actual systems of law — English, German, 
or Eouian law ; and the chief value of Bentham's would have 
consisted in its being, as to form, models for the others, of 
logical divisions, acourato definitions and nomenclature, on 
which he laid great stress; as to content, an alteration of the 
actual systems so as to agree with the le&t of utility, and the 
expulsion of what did not so conform. What is to be finally said 
of hii} labours in this dopartment, fragmentary and unfinished 
as they are, ia that he laid a kind of foundation for a science 
of law or juiisprudonco which Austin further worked up in 



240 ENGLISH POLITICAL PHILOSOPHY 


parts, without finishing the structure.^ This science, as con- 
ceived hy Bentham, is a scheme of conunands which the 
governing portion of the community imposes on the governed 
for the general interest or happiness, and 'wliich it enforces 
under penalties in the same general interest. And as Bentham, 
in pursuance of his scheme, drew largely on the analy&i.s, logical 
and p.sychologioal, of the Icadmg legal conceptions, on logical 
divisions and accurate and consistent definitions of words, ho 
is the founder of the Analytical school of jurists as opposed 
to tlio Ili.storical school, whicli pays more regard to the slow 
evolution of the groat legal i atogoiics, and on the other hand to 
the school whicli founds upon Natural Law. 

And certainly the analysis of legal conceptions will not 
furnish a true .science unlass wo can show w/tr/ the civil parts of 
the law regaidiug property, bequc.st, contracts, marriage, etc., 
are what they ace, have been the w'ork not of chance but 
noeo.s.sity and reason. Why there is a great similarity, witli 
auhordhiate differences in. the laws in, civilised communities, 
whether the government he a despotism or a republic ; what is 
the explanation of the differences; why the oriminal law is 
what it is and much the same in every country; why one 
eountry has a constitutional law while in another there is 
nothing to check the monarch’s will hut custom and opinion, — 
these are questions for a true science of law. To explam the 
present in any real sense, to show why it is, requires a know- 
ledge of the past history of all these topics, property, contracts, 
criminal laws, constitutions, governments, etc., which no mere 
analysis or examination of our present conceptions of them can 
give. General utUity, on which alone Bentham would justify 
them, is not the sole reason why they came into being, nor is 
confonnity to present utility the sole test, though it may often 
be a good test of their fitness to continue. 

A true science should show the antecedent causes of our present 
laws and institutions; it should also examine their present 

’ The neatest ajipniacU to ft twuiilete filling up of the scheme is to 
V ftuml in Piofeasor HollarurH Ekmenla 0/ Jwhprudmce, which, how- 
ever, is ahstrgoteil from kw as it is not aa it ought to bo, as on 
Ihuitliaia's view. 
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utility and TeasoiiaMcuf'ss. Amt it may lie from the history that 
something more than utility, that inevitable necessity was at 
work, that apart from the question of their utility, they could 
not have been other than they are from principles of human 
nature. And in some cases thi.s i.s llie re.sult of the hi.storical 
review; in others not .so. But in either case there i.s an in- 
creuRe to our knowledge as ih'rivod from mere lUialysiR ami th<‘ 
consideration of utility alone. 

It was a vague apprcheii.sion of thi.s Sort that made Burke .so 
distrustful of the application of mere rea,sou to .society ami its 
laws and institutions, as if our country was “ a oarle-hlanclui to 
.serihhlo what laws wo pleased on.” lie divined what the 
Ilistorioal school ha.s .since justified, that property was natural 
and necessary to give our nature ils development, as well a.s 
for its lower and more obvious utility, and that it must in- 
evitably exist, save in exceptional cases where human nature 
is maimed, as in the convent, or where it is tfimporarily exalted, 
as in the fti’st enthusiasms of a nesv religion. What he did 
not know was the need of a careful revision of the oomUtioms 
of acquiring property, and the permissible rights of property, 
lest they hinder thegenei'al good, including the good of posterity. 

§ 11 

Bentham had gone a considerable way towards creating a 
science of jurisprudence in his Fraijment on Oovemment and 
Principles of Legislation. But he was not content with such 
a considerable work. What he gives is at best legislation as 
it ought to he. It is “ unauthoritative jurisprudence,” and he 
strongly desires it to become embodied law. Perceiving how 
much of English law was created by the judges in the ad- 
ministration of the common law ; believing that the making of 
that law called unwritten law was a usurpation of the functions 
of the legislator, to whom alone it should belong to create now 
law; seeing furllror that this unwritten law was to all but 
the lawyers unknown and unknowable, and hence had law; 
perceiving also anomalies and contradictions in the recorded 
oases, gaps to be filled with good laws; also anachronisms, 
16 
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illogieisms, in ilie common law, want of proper divibioiis and 
definition.? in the statute law, all which he .?ignali.?es, he is 
an advocate lor the codification of the whole law, written 
and unwritten, oi at least for a digest of the whole. This 
Would make the law cognoscible, and it could not but happen 
that in the making of the digc.st .soiiie reform in the law would 
re.sult; some of the absurdities and contradictions would dis- 
appear. The result might not be an ideal and complete code, 
hut it would he a great advance on the huge oliaos of English 
law, which is unknown to the people, unknown even to the 
professional lawyers, but which nevertheless the people must 
eliapc their most important actions by at their peril. 

Other.s in England, like Sir S. Eomilly, advocated codifica- 
tion, but the time was not opportune or ripe for such, especially 
as eminent authorities on the Continent, like Savigny, objected 
to it that it might stop the spontaneous growth of suitable laws. 

English law was too full of glaring evils and anomalies, Beii- 
tham believed, for lawyers to allow the flash of light on it that 
codifioatiou would shed. Besides, the Tory Government wanted 
neither light nor law reform. So Bentliam turned his eyes 
from his own country to the United States, and in 1811 
addressed a long letter to the President of the United States, 
offering to codify the actual laws of the United States, both the 
unwritten and statute laws, in accordance with his general 
scheme. Einding no response for a long time, he then applied, 
in a very different quarter, namely, to Alexander, Czar of All 
the Eussias, making a like offer, which was still less likely to 
be entertained unless the principle of the greatest happiness 
would he kept in the background, since such would hardly 
commend itself to a despot or his bureaucracy or the landed 
aristocracy, with its millions of unemancipated serfs, whose 
greatest liappiucss might be sacrificed under the existing 
system. The emperor politely replied and even sent him a 
signet ring, hut intimated that the work was in the hands of a 
Commission, who would be glad to address questions to so 
eminent an authority. He turned to the Governor of Pennsyl- 
Vania, was tantalised with hopes, followed by delays, finally 
by a shelving of the subject, owing, as was said, to the sinister 
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interest of men of Jaw in tlie Legislature, wLo rf^jufsctited 
the proposal as “visionary and impractical ile,” Finally, in 
July 1817, lie addressed tlie citizens of the United Rtates, 
the final sovereign, in earnest and remarkable woids, very 
flattering to their national and individual vanity. lie invites 
them, through the heneflts hi.s legislation would confer nn 
them, and through the great ev.amplc it would .sot, whic.h would 
be quickly followed, to more glorious eouquests than any 
hitherto known. 

Lastly, in 1822, lie made .an “apfieal to all nations professing 
Liberal opinions,” feeling it would he move appropriate for them 
than for despotic governments to draw up “ for the comjistent 
authorities ” a draft of an all-comprehensive body of laav ; an 
appeal which met with no more favourable re-sponsc than the 
preceding one.s. 

If we ask the cause of this repeated and almost undignifled 
persistenec in offers to draw up eomprehen.sive codes, the 
answer is, Because he could not get the work taken up 
at homo, he applied abroad ; beeaii'-e he thought it a work of 
great importance — perhaps more than it really wasj because 
too, he was getting old, smd he wi.shed before he died to 
associate his name with the promulgation of a philosophical 
and complete code. Ho aspired to the glory of a great law- 
giver, whose work, like that of Moses, Manu, or Mahomet, 
would live for ever, only that his would be so much greater 
than theirs, as the work of a philosopher who knew logic, 
with its exhaustive divisions and sharp definitions, together 
with the univoisal applicability of the principle of utility, on 
all which the earlier legislators set but little stress. 

If, indeed, Beutham’s offer had been accepted in all its 
extent, he would have become something greater than a 
President of the United Rtates or any Chief Justice of the 
Supreme Court, a lawgiver on a grand scale for the people and 
their posterity. For, besides putting all the statute law of the 
United States into the code, he aimed at sifting from the mass 
of decided cases in the United States (the common law) the 
rules and principles involved, and perhaps extending them 
by analogy, and havmg all turned into statute law by the 
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aiifclioi'ity of Uie Legislature. Moreover, what is more signh 
fleanb, he aimed, if not at filling up the inviting gaps, at 
suggesting, by his method, the gaps to he filled up and the 
beat manner of providing for them. And not only so, hut he 
propo.sGd to introduce a running commentary of rea.sons, all 
grounded on the principle of utility, and on that alone, 
allowing no other possible authority or -lawful source for law — 
neither the feeling of natural jUvStice or religion — thereby 
running no amall risk of offending the religious feeling of 
.a Jjihlo-reading and religious community, strongly pervaded 
with sleeping Puritan fanaticism and perhaps something that 
ho would call a.sccLicism ; that is to .say, he proposed to establish 
and oon.seorate his principle of utility, not alone in the sphere 
of law, hut to make it appear to he, in the opinion of legislators, 
the sole theory of morals ; no reasons not resolvable into utility 
being admitted. Now, though the general utility is a main 
conoern of legislation, especially in a democratic community, 
yet Bentham's rather coarse and oommonplaoe view of utili- 
tarianism was no more generally accepted in the United States 
than in England, while the theory of natural law was largely 
held fay the lawyers in both countries. Had his proposal been 
adopted, he would have been the supreme lawgiver as respects 
both the civil and penal branches, and he wished, as far 
as possible, to anticipate the future by inserting in the code the 
principle of its own revision. He did not anticipate much 
revision, and the less the better. As he says, " If the principles 
he the hest in the law, and no reason comes with time for a 
change, it will not he easy to get a better." It is a truism that 
it will not be easy to get a better than the best, but he assumes 
that his is the best, and when time brings the need of a 
change he woidd insert the principle and scope of such in 
accordance with the same principles of Utility. And he was 
sanguine enough to believe that if hut one State of the Union 
accepted his offer, all the others would ho forced, by the evident 
superiority of his code and the contagion of a good example, 
to adopt it.^ 

1 Finally, in a hurst cf pwphetia rapture, lie saya, addresaing the 
people of the Cnited States : "These labours of mine, ... let them he 
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He did not propose to touch the constitutional laAv of 
the United States. It was, he said, wholly admirable. Still, 
for rea.sons of symmetry and completeness, he would like 
to include it in his code and to throw over it the proper 
justification of reasons, to give it his benediction on grounds of 
utility. But .suppose here, too, on a secret comparison with hia 
own ideal constitution, ft appeared to buffer by the comparison, 
it is not uiililicly that his [)rivate opinion of a wealcne.s.s 
in some place would let itself peer out, perluip.s to the future 
profit of the constitution, meantime to the .scandal of all the 
devout wor.sliippors of the con.stitution, the most sacred thing 
in Ameriesa. 

His offer was not accepted. It appeared too large and risky 
to some politicians ; to the lawyers, a visionary and impracticable 
thing. Ho was much disappointed. He had, he said, a real 
relish for the work. And now that ho had delivered himself, 
or nearly bo, on parliamentary reform, what else was thers for 
him to do? A prominent public man in America tried to con- 
sole him, informed him that his labours were much appreciated 
in America spite of the refu.'-al, and finally gave him a good 
piece of advice, to write a philosophy of law, a work on 
jurisprudence as it should he, something after the example of 
Adam Smith’s Political Economy, or, he said, construct your 
complete ideal code without caring whether actual systems take 
it up, without reference to the actual lavvs of any country, and 
let it work it.s way. Such a work could not fail to have fruit. 

This was excellent advice and to the point. And the fact 
is, what Beiitham mainly wanted done immediately hy a State 
submitting its laws to the mould of his plan and making 
a tremendous experiment and full of risk, has been largely 
done in a slow piecemeal fashion hy the lawyers themselves, 
on whom he was so unjustly severe for preferring, as he 

accepted by you ; you shall bo a ijooplo of conijnerors. ... To the 
conquest to which you aro hcie invited no ultimate limits can ho 
assigned other than thoao which bound tha liabitablo globe. To force 
new laws upon a reluctant and abhorring people is, in addition to 
unpunishable depredation, the object and (tiectof vulgar conquest; to 
behold your laws not only acoapted, but sought after' — sought after by an 
adiuiriug people— will he vouts,” 
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alleged, their prolcssional interest to that of the public. It hag 
been done by them and by the govermneni, but only after 
parliamentary reform ; and if Beutham were now living, he 
would see much of his ambition realised. Plis influence has 
prevailed not only in England, in the rising English colonies, 
in British India, hut very largely in the United States of 
America; and herein lies hi.e chief glory. 

And the very codification which he urged is now heing felt 
to be moie and more a necessity, however great and difficult 
the task will be. It i.s felti “that the incessant growth of 
new law ninat render an authorised repnhlicatiou of the whole 
at .gome date or other an inevitable necessity. The need of 
codifying is growing just in proportion to the evor-increasiug 
difficulties of the task.” 

Still more in a doiaoeracy. P»ucanse if law is the expression 
of the general will, it would be necessary, before it could bo 
really so, that what is supposed to be such should be in such 
a shape that the democracy could comprehend it. Then they 
would be in a position to give their assent or dissent, end then 
the laws assented to might he truly said to be the expression 
of the will of the sovereign people. But it would be absurd 
and paradoxical that it could not know what in theory was 
the expression of its own will. 

^ Sbeldon Araoa’ Science uj huiu, p. a83. 



III. ON CONSTITUTIONi\L BEFOEM 

§1 

Lrt U3 now consiLlt'i' liis views on tho J'inglisli Constitution, for 
tho reform of which lie was a vigorous and successful pleader. 
As to forms of government, he accepts tho usual division into 
ahsoluto monarchies, aristocracies, democracies. Of these tho 
first two are ineuwbly bad, but aristocracies arc the worst. In 
both, the general interest is sacrificed to the selfish and “ sinLstur 
intorest.s,” — in the first case of the governing one, his instruiueiits 
and creatures, in tho second of an irresponsible confeder.ioy and 
its depend.xnts, who together plunder the people and oppress 
and insult them if they murmur. They are both illegitimate 
governments, beciauso the true object of governments, the greatest 
good of the greatest number, is necessarily sacrifleed and set 
aside for the good of a few. The second is the worst, because 
an absolute monarch, if virtuous, might abdicate or restrict his 
prerog.rtive or even introduce democracy, a thing which is 
“ on the cards,” and tliere are at least instances of absolute 
rulers abdicating in favour of another tike themselves. A 
Charles of Spain, a Christina of Sweden, have done so, hut who 
ever heard of an aristocracy abandoning the least particle of 
power ? The actual government of England in the year of grace 
1817 (the time when Bentliam was writing on constitutional 
reform) was an “ aristocracy-riddcn monarchy,” combining all 
the evils of both. It was the worst possible government, the 
farthest from having the peculiar excellences of monarchy, 
aristocracy, democracy, which Blaelcstone claimed for it. It 
was not a limited monarchy ; nor was it a government with 
nicely-b.alanced powers of king, aristocracy, and people. Such 
a balance is impossible in itself, as it would imply no motion 



248 ENGLISH POLITICAL PHILOSOPHY 


or perpetual deadlock. In reality the great body of the people 
were unrepresented in Parliament, while the small part said to 
be represented were not really so. The majority of the seats in 
the House of Commons were under the control of 207 powerful 
persons, peers or great landowners, and for the remaining seats, 
which wore not properties, the members were returned hy 
corrupt electors. Judge therefore how far the people of England 
were represented. 

Tlie government was a imuipation. It had nullified by bribery, 
corruption, and the terror exercised by powerful landed mag- 
nates, the original political power of the people constitutionally 
granted and exercised. The suffrage was in former times much 
wider, There had formerly been annual Parliaments. After 
the Eevolution of 1688 they were triennial. The Septennial 
Act, hy which the Parliament of George i. in 1717 prolonged 
its own existence, was an unconstitutional usurpation of power. 
And this usurping government, with its unconstitutional origin 
maintained by corruption, rested finally on military foioe and 
not on the consent or affection of the people. 

Here in brief is his theory and history. Let us consider the 
first ft little closer. His argument is that an absolute ruler 
must, at all times and wherever he rules, have an interest 
adverse to that of his people ; that the interest of the people is 
only coincident with that of its governors in a representative 
domeeracy, where the people elect them, or elect those who 
appoint others to govern; that absolute government must he 
illegitimate and even immoral when tried hy the tost of" utility, 
the test of the greatest happiness of the comniimity, the only true 
test. Locke also, as we have seen, maiutaiued that an absolute 
monarchy was not a legitimate government, hut his reason was 
different, namely, that the people could never have made an 
original contract conceding absolute powers to one man. 

That the argument of Beutham is unsound has been shown 
indeed hy Mill, who points out that tliere was a complete 
identity of interest between ruler and ruled in the time of 
Honty viu. and Queen Elizabeth, both of whom had the same 
main objects at heart as their people. And is it not perfectly 
clear that an absolute monareh may be the very best possible 
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ruler for a semi-civilised or an uncivilised people ? In any case 
no other is possible for certain races, no other would he endured 
by the people themselves. The despot is the expression of their 
will. His will i.s then.' inmost will as to matters of government. 
In fact, here democracy and autocracy coincide. The people 
desiro a single absolute ruler. It is their inmost wish to have 
such, and not to have any other. It is representative govern- 
ment, too, of a kind. Ho is their representative, only one with- 
out mandate or instructions. As it is the government they 
most wish, it is evidently legitimate. It is equally clear that 
a despotism like that of Peter the Great is the beat for the 
happiness and still more for the improvement of a backward 
people.! 

Clearly the interest of a great and good luoiiaroh like Aurelius 
or Solomon is coincident with that of his people, and so very 
much so that such a one has sometimes greatly increased the 
general happine.«s through his c.apacity and virtue. Bentham’s 
reply would probably be,- Yes, a good king may appear, but he 
is rare. The class of king is bad ; the majority are bad, and 
in political and moral subjects it is the characteristics of the 
majority that concern us. "Well, then, let us take the majority 
of individual rulers. They will be neither c.apable nor virtuous ; 
through their egoism or vice or folly they will prove hostile to 
the general weal. In fact, lii.s view is very much that of Samuel 
the prophet when he laid before the people of Israel the evils 
that a king would bring. But we find the people would not 
hear him, hut said, “ Nay ; but we will have a king over us ; 
that we also may be like all the nations ; and that oui king 
may judge us and go out before us and fight our battles ” : such 
were the advantages they expected. Kings are, in fact, natural 
chiefs — originally the best leaders in war, and otherwise the 
ablest or wisest. They were first chiefs of small groups, then 
of greater and greater oues through successful wars, till at length 
we come to a Sennacherib the Great,® kmg of kings. So it 

1 Sco on tliis Mill’s Logic, vol. ii. p. 480. 

® Seo Ids LcIUt to Lafayette and the OUisms of Fritnee. 

® See Spanaer's Sociology, vol, ii. ; and Maine’s Emly Sistoty of InslU 
iulions, oliap, v. 



250 ENGLISH POLITICAL PHILOSOPHY 


was witL the Assyrians, Babylonians, Egyptians, and most of 
the historic peoples. Greece was a sort of exception. There 
were kings first and then democratic government in cities. And 
Romo became a republic after the expnlsion of Tarqnin, and 
Eonrished greatly os a republic. But she could not last as a 
republic ; nor could Greece. And under tbe Empire were there 
not princes with no sinister interest? Eor a hundred years, 
the mo.st remarkable in the history of our species, as Benan says 
in his Mare-Aurhh, there was, owing to the departure from the 
hereditary principle and the substitution of the admirable 
principle of adoption, a unique .series of great princes, — Nerva, 
Trajan, Hadrian, Antoninus Pius, Marcus Aurelius, — under 
whom Roman law was improved and perfected in the way 
desired hy Dentham, slavery mitigated, natural justice and 
humanity aimed at, mammuBsion of slaves favoured, philosophy 
encouraged, and in which the prince was the first and hardest 
woikmau in his empire. Did we not see again a Julian, hero 
and philosopher, first in war and first in wisdom, born to rule 
men for their good, had not the fatal Parthian spear too 
soon cut short his wonderful career? Of course, when rulers 
become hereditary, ability is only an accident. But it wa.s a 
long time before they became hereditary. PTot always the 
son but the ablest male agnate succeeded in turbulent times. 
Beiiiham’s objection only applies to some hereditary kings. 
It does not apply to an able and good despot in early ages, or 
even now to such a one for certain people. 

The argument of Bentham breaks altogether down on appeal 
whether to reason or to history. The rule of the one ablest 
man is the earliest, the most natural, and the best for the 
greatest happiness of the greatest number. Hobbes was right 
On this pjoiut. But it only applies in the ease of an able and 
good man, and under the hereditary principle it is only an 
accident, and a rare one, if tbe king is an able man. The 
majority will be of barely average ability and virtue. And 
now, to take our own case, what has really happened in England, 
omitting rather transprarent fictions ? Our sovereigns since the 
time of William iii.,? with the exception of George in., have 
* See on this point Hallam’a Gomt. Mislwy, ohap>. xvj. 
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gradually allowed their share of the sovereign power or pre- 
rogative to dwinille, till now it amounts to little more than zero, 
But it was not so in former ages. During the whole period 
of the Eeudal Monarchy, that is, from the Norman Conquest 
to tho accession of the Tudors, if the king was an ahle man, — 
and there were an rmusual numher of able kings owing to the 
occasional departure from the strict rule of succession, — ^if ho 
wa-s as ahle as Henry ir., Edward r., or Henry v., he enjoyed 
ample authority. Nor does this appear to have boon usiid to 
tho detriment of the people’s interest, Exce.-.sive taxation to 
support foreign wars they sometimes complained of. Bfcill the.so 
wars against Franco or Scotland were generally popular, espe- 
cially when successful. When the people rose in rebellion, it 
was ratber the abuses of tho nobles’ power than the exactions 
of the king they complained of. It is certain that Henry V. 
and Edward iv. were popular, though both were alloived to 
have very much their own will. It is eertaiii too that the 
strong Tudor .sovereiga-i were popular, and that Henry viif., 
the most despotic of all, was the most popidar, because the 
people regarded him us their protector against the arbitrary 
practices of the noble^, — in particular their clearances and en- 
closures. But the Tudor sovereigns were unusally able. The 
Stuarts that followed them had neither their ability nor dis- 
cretion. They one and all wished to bo despotic in an age when 
tho spirit of liberty had been widely aroused ; and they wished 
to force their subjects’ conscience on the matter of religion, 
during a century when religion was consirleied the most im- 
portant and vital of all interests; the final result being that 
James ii., in spite of lii.s large standing army, found himself 
opposed to the majority of his subjects both in England and 
Scotland, and by his own folly forfeited his crown, and the 
ample prerogative he might otherwise have enjoyed. 

Let us now consider his argument against aristocratic govern- 
ment. Why is an aristocratic government had ? For the same 
reason that a monarchy is bad. It must he carried on at the 
expense of the general weal. An aristocracy 7mist regard only 
its own interest, and this interest must be hostile to the general 
interest wherever there is no responsibility of the governors to 
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the goYevtiad. Only 'svhcro there is respoii&ihility can there ha 
this identity of interest and coincidence of will between rulers and 
ruled ; and this is only possible in representative government 
accompanied by certain precautions. Such is his theory ; a 
deduction from human nature, assumed to be selfish, and from 
class selfishness which follows from it. There is also the 
assumption, as Mill points out, that identity of intere.st can only 
be produced by responsibility. Tut history does not boar this 
out in the case of kings. How far does it confirm the theory 
in the case of aristocracies? 

Twice in the history of England the aristocracy have been 
the ruling power. From the Conquest they were powerful, 
but from the death of Edward in. to the accession of the Tudors, 
that is, for a huiuhed years, they were neaily all-powerful. 
They deposed Eichard ii. and raised Henry iv., and very nearly 
depo.sed him again. They deposed Henry vi. and Edward iv., 
and restored both again; made Eichard ur. king, and again, 
after Eosworth, Henry vii. When there was a strong king, an 
Edward i., Edward iii., or a Henry v., they loyally followed him 
to Scotland or France in his wars. When there was a weak 
one, they regularly conspired, and a few of the most powerful 
when united together were able to pull down and raise up such 
kings, Usually in these combinations there was one presid- 
ing, one commanding spirit, a Simon de Montfort, a Percy, a 
ITeville (Warwick, the Icing-maker), whose will governed all; 
so natural is the tendency to the ascendency of one. But the 
aristocracy, so far considered, were rather controllers and choosers 
of the king than themselves the supreme power. Certainly 
when they interfered successfully they were supreme, but they 
respected the hereditary principle, and after the exercise of their 
sovereign power they returned to their allegiance and their 
normal r&le, or merely acted as chief ministers or advisers. 
But in another sense they ruled very effectively j in their own 
castles, over their own territories or fiofs, they ruled by the 
very essence of the feudal system. Thore they were autocrats 
rather than aristocrats. Fat away from the court or capital the 
feudal nobleman was a king, although hut a petty king. He 
ruled his vassals, men-at-arms, serfs, tenants; he protected, 
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sometiiaea plundeied) the eraflsmcn of the neighbouring town 
or Tillage dominated by hia castle. The potent boron was 
near, and his arm was strong. The king was very far off in 
days when few good roads existed, the “king’s justice” was 
difficult to get, and the law courts could afford small protection 
against the abuses of feudal power. Besides, justice was partly 
administered by the haron in his own court, so that another 
of the attributes of aovoreignty was possessed by him. He 
dispensed justice, ho could hring a small army into the field, 
his rrord was law, — “Tho speech of him that of right com- 
inanda,” hut only for his own following. It was specially in 
the fifboeuth century that their power was greatest. Some- 
thing like a concoutratiou of authority and amalgamation of 
fiefs had taken place alike in England, Prance, Scotland ; and 
in all three countries there came a struggle between the Crown 
and tho nobles. 

The Wars of the Roses, which proved their power in England, 
in fact w'ero the moans of destroying it for a long period. 

They took opposite sides in a quarrel largely of their making, 
fought furiously for thirty years ; many were killed in battle, 
some were attainted and died on the scaffold, their followers 
were slain, and the population did not increase fast enough to 
fill up the vacant ranks. They extinguished themselves, com- 
mitted political suicide, in a furious, desperate, protracted 
struggle. After they had nearly destroyed each other, one of 
themselves, the Earl of Richmond, took advantage of the 
general exhaustion and the unpopularity of the reigning king, 
Richard in., to raise an aimy mostly of foreign adventurers, 
hut .swelled also by discontented nobles, by which means he 
conquered at Bosworth (1186), and became King of England 
He was able and crafty, and ho resolved to fm'ther break the 
power of these dangerous nobles now that they had served 
his tran. He passed laws limiting the number of retainers both 
in England and Ireland, and thus clipped their ambitious wings, 
so that a possible king-maker might no more arise. He put 
one of the most potent of them. Sir William Stanley, to death. 
Still more determined was his able and resolute son, Henry viii., 
to keep in check his nobility ; he held them so well in hand 
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Llial only once, at tlie Pilgrimage of Grace, did any of them rebel, 
and that on acooimt of his innovation in religion. He put 
many to death. He conciliated some, he raised new men from 
the lesser nobility to the rank of nobles — Russells, Seymours, 
Dudley.^, Herberts— and endowed them with the confiscated 
Church ]and.s. In fact, he .showed more policy than even hia 
father in controlling the dangerous order of nobility. He had 
the Tower axe sharp. He lield the old nobility in fear, and 
attached the new to him by bonds of .self-interest. Eesides, 
ho gave them employment in his Prencli, Scotch, and Irish 
wars. 

The result was that the power of the English nobility steadily 
sank, the power of the Grown steadily ro.se for a hundred years, 
except during the short minority of Edward vi., when the 
parvenu nobles ruled, and two very able ones, Somerset and 
Horthuniherland, paid a heavy penalty for it. 

The Great Civil "War (1642-51) showed how weak politi- 
nally they had become. In general they took the king’s side, 
but they could only bring a small following into the field, 
except in Scotland, where the clan system prevailed; and a very 
extraordinary thing resulted, notwithstanding that arms was 
their profession, that every nobleman and country gentleman 
was a soldier, they scarcely ever won a decisive victory, and not 
one of the aristocracy distinguished himself or made a great 
name as n general, except Eau'fax, who went against the king, 
and Montrose, who conijuered Scotland for the king. After 
the Puritan army was remodelled the Royalists were invariably 
defeated. 

The people of England, or rather a sect of the people, led by 
famtical members of the middle class and a small fraction of 
the nobility, conquered the king, the aristocracy, and the 
gentry. At their own profession they were beaten, chiefly, 
it must bo allowed, heeatiso of the religious enthusiasm of the 
Puritan soldiers and the great ability of two or three of the 
generals who led them, A strange and totally unforeseen thing 
resulted,— an English Republic was proclaimed. The House of 
Lords was voted to be “ useless and dangerous ” ; while some 
of the nobility, including the Earl of Derby, whose ancestor 
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was a '‘king maker” at Bo worth, and the JJukc of Ilamiltnn, 
were executed. This wa-s the nadir of the forumes of tlic 
English aristocracy, from which many at the time thought it 
liad sunk to ri.se no more. But thi.s was a great inist.r.ko. 
Eor after tire most extraordiirary and dramatic twenty year.s 
of English history, in which a kiitg was execirted, and an 
I'lngli.sh coiurtry gentleman, who had conqucrpil the three 
Icirigdorrrs, took his place with eveir grr'fiter arrthorrty, governed 
JCngland well, and died pcacefrilly in liis bed, — Id nave Englaiirl 
frorir airare.hy or a now dictatorship to wliielr tlung.s were, 
drifting, a.s the .solo i'(i.source, attd as it tnrnod orrt to the gener.al 
joy, Charles n., the son of the executed king, was rostoreil, 
and the, Englksh nobility again raised their heads. 

The House of Lotd.s was restored and met after an interregnrrm 
of eleven year.'-. It recovered a certain degree of power, though 
the Hijuse of Commons was and contiirued to he tiro pre- 
dominarrt IIort.se. At the Eevolulion of 1688 they got another 
grarid chance, when a certain knot of Wing nobles played 
.suoce.ssfully the old game of krng-makirrg. They invited over 
the Prince of Orange and proclaimed him king on the flight of 
James ii. ; as a conaequettce, they mostly, but not always, 
enjoyed the confidence of Williarrr in,, and had the great offices 
of State. Oir the death of Anne a like confederacy of Whig 
peers, the most prominent being Shrewsbury, Argyle, and 
Somerset, brought over the Elector of Hanover and proclainred 
him as George i., King of Great Britain, Eranoc, and Ireland ; 
and from that time the power of the aristocracy was again the 
supreme power in the State. A Whig oligarchy ruled with 
slight intermission till the Erench Revolution, and then a Tory 
one till 1832 ; but it was by a liistorical accident more than 
by intrinsic social power that they ruled. If James ii. had not 
threatened the religion of his subjects his line would in all 
probability have continued to reign, and with little abatement 
in the king’s prerogative. But George i. and George 11 . had 
to loan on the Whigs, ami had to purchase their support by 
parting with mast of their sovereign attributes to the “ Revolution 
families.” George iir, indeed gave the Tory party a chance, 
and very skilfully, for one ■with only moderate abilities, played 
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off one against the other. Alternately the Tories (joined with 
the king’s men) and the great "Whig families were called to 
form a Cahinet. Once there Was a coalition. In 1785 the king 
appealed to the country) and got a great majority in his favour. 
Henceforth the Tories and Court party ruled, and especially 
after the social hurricane in France, which made Whig and 
Tory nohles, as well as tlic country gentry of both parties, cIo.se 
ranks. There were only two divisions, as Burke said, Tories 
(including the Whigs, who had gone over to them) and 
Jacohins, those who favoured the new ideas in France. The 
king, however, still managed to retain a fair share of power 
until his illness in 1810, when the Prince Regent succeeded to 
the like share ; hut being leas desirous of governing, he gradually 
let some of his prerogative slip from his hands through 
desuetude. And thus it was substantially true when Bontham 
wrote in 1817 that the government of England was an “aristo- 
cracy-ridden monarchy,” though it was more an aristocracy than 
a monarchy. 

If we inquire into the cause-s of their power throughout this 
long period other than the historical accidents above mentioned, 
it will bo found to lie in their great estates. Unlike the feudal 
barons, they could bring few retainers into the field j but they 
stOl owned the land, ever more and more aggregated by the 
purchase of smaller properties both of hnpovorished yeomen and 
the smaller gentry, as well as by vast enclosures of common land. 
The landed interest was far more important than the manu- 
facturing or commercial. The great trading magnates and 
millionaires had not yet appeared. The landowners were the 
only very rich class, if wo leave out the smaller class, who made 
groat fortunes out of the plunder of India, the “East Indians ” 
as Burke called them. Then the landowners controlled the 
country seats by their “sinister” influence over tenants, and 
with their wealth they could bribe the other voters. Besides, 
they had pocket boroughs, seats which they could present to 
poor men of genius like Burke, thereby securing an infusion of 
much needed ability, 

Some power must govern. The nobility got their second 
ehaneo under the First and Second Georges. They had the real 
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elements of politioal power, in the &hape of social prosli^p 
and vvoalth, large and increasing rent-rolls ; and it W(.Hd<l have 
rorpiired a Guat.rvna iii. of Sweden, an able soldier and a 
somewhat unsorupnlous man, to rmseat them, as Gnstiuns did 
his nobles. George nr. ceaselessly .struggled to limit their power 
and to incirease his own ; and had the Anierican War turned out 
otherwise than it did, it was feared by the Whigs, inehidiiig 
ISurho, tlint lio might have succpcded. The Fioiioh Eevolutiou, 
however, eamo and fused the intere.st of king anil aristocracy 
by Uiniing all but a few of the latter into Tones. 

Such in outline i.s the social and iiohtieal history of the 
aristocracy in England. And now was the general interc.sfc, 
as a fact, saorifioed during these two periods of aristocratic 
ascendency? Take the feudal period. They only exerted 
their influence when there was a bad king ; wlien there was 
a strong one they loyally followed him; that is, they were 
controllers rather than rulers. Still they wielded the king- 
making powers, and were in that .sense sovereign dining the 
oentury tluifc ended w ith the accession of the Tudors. In their 
own baronies, over their own dependants, letainers, serfs, or 
tenants, they ruled autooralically, like small kings. Hut it by 
no nieams follows their rule uas bailor that they .sacuficed the 
interest of their dependants to their own ; on the contrary, no 
otliex scheme or typo of rule was possible. It responded to 
the social necessities of a turbulent time. The lord gave pro- 
tection and the means of subsistence ; the dependants military 
service or other agreed-upon dues. The relation was founded 
on loyalty on both sides ; the service was perfect freedom rvhen 
the lord, a Warwick or a Northumberland, was popinlar and 
gracious. He or his followers might have treated the burghers 
of the town near his castle with haughtiness, might have been 
somewhat rough in his methods, hard in his bargains, severe 
in his exactions, and those were the only part of the popula- 
tion whose interest appeared other than his own. It was his 
own interest that the whole feudal group should he happy and 
contented. Warwick’s power lay in. his popularity, and the 
majority of his retainers at Middleham did nob think their 
interost and that of the chief other than the same. Moreover, 

17 
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the nohlea were the ahaolutely necessary leaders of the people 
in war, whethm for their party or their country, whether 
of foreign invaaioti or to prevent the cmrntry being invaded] 
and here again the identity of interest between them and 
the rest of the nation is evident, so that on the whole an 
“ aristooracy-iidden monarchy,” to use Eentham’s phrase, was 
the best possible government, and the only possible government 
fur the Middle Ages. So dangerous ore general and absolute 
propositions respecting aristocracies, drawn from supposed 
principles of human nature, and taking no aoconnt of changing 
historical circumstances. 

But the aristocracy ruled far more unqualifiedly during the 
eighteenth century up to 1832. Was this the best and the 
only possible government! It was not necessary. It was by 
an accident that need not have occurred, that did not occur in 
other countries, that the aristocracy, or rather a small section 
of the Whig aristocracy, governed England for a time, and by 
a like historical accident that the Tory aristocracy afterwards 
ruled, Powerful they must have been in any case from their 
great wealth and social position, but they might conceivably 
have been excluded from the supreme rule and government 
by a strong and able monarch appearing. They were not 
essential, as the feudal barons were, as military leaders; the 
Great Civil War had proved that great leaders, soldiers and 
.sailors, may be found in aE ranks. But they were the most 
likely to have influence, whether the king was strong or weak, 
especially after the temporary overthrow of both royalty and 
aristocracy in 1649. An alliance was rather to have been 
expected between both as having a common interest against 
democratic tendencies ; and this occurred, but especially after 
the French Revolution, So that when Bentham described our 
government as an “aristocracy-ridden monarchy” in 1817 he 
was substantially right, only that it was mnoh more of an 
arietooraoy than a monarchy. 

Was arifitocmey a had government during this second period 
of rale? DM it necessarily sacrifice the interest of the 
greatest number to its own! I think that during this time 
there was tmth in the general aseertion of Bentham, that they 
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eacrificcd the general interest to their o^v^l; that they ruled by 
corruption, put their friends into all good oflioes, made places 
for them, with salaries paid out of the public taxes, neglected 
the higher interests of science and liteniture, kept back talent 
because it was nut their interest to bring it forward and 
employ it in the public service, though it is the interest of 
a wise monarch to do so. Then their wars were mo.stly unfor- 
tunate, till the Great Commoner, one not from, their laiiks, 
broke the tradition, .‘-elccled soldiors, like Wolfe, for ability, 
depressed Spain and France, and conquered in India and North 
America, though much of the latter was afterwards lost hy 
their incompetence. Moreover, they passed Enclosure Acts 
and Corn Laws in their favour, depressed the yeomen, raised 
rents when they could, looked down upon and discouraged 
trade, manifested all the pride and haughtiness which is the 
besetting sin of aristocracies according to Montesquieu ; that 
“ contumelious greatness ” against which Hobbes warned all of 
their class. 

§ 2 

It must then be conceded to Bentham that in 1817, when 
he attacked it, the government by an aristocracy was bad and 
corrupt, and that the general interest was sacrificed under it. 
The people of England suffered under this aristoeiatic guvern- 
ment, and they were justified in seeking a remedy. What 
was the only remedy at once real and efTective, according to 
Bentham 1 Parliamentary reform, first of all ; extension of the 
suf&age so as to be all but universal, with certain precautions 
to make it a free and therefore a true suffrage, an expression 
of the real will and wish of the people, instead of one extorted 
by fear and corruption; secondly, a limit to the duration of 
Parliament, so that members who betrayed their trust (« 
neglected their duties could he soon dismissed; thirdly, the 
selection of able and honest men, diatinguiBhed for “probity, 
intellectual ability, and active ability," pledged to regard tire 
general interest instead of the partial and sinister interest of 
the actual ruling few. If this were done, if the repxesentotives 
of tlie people in the House of Commons advocated the interest 
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of tho majority, the people would have, as they niight to have, 
a real ascendency by their control of that House, which was 
the most powerful. 

More precisely. Bentham advocated virtually universal 
suffrage, excluding only minors, persons of uusound mind, 
persons unable to read, perhaps soldiers and sailors, and perhaps 
women ; secret votes {i.e. vote hy ballot), this being necessary 
as a guard against intimidation and bribery ; and the most 
important condition of all, annual Parliaments, because the 
“ impuriuaneiKic" of their seat would bo the greatest check on 
members’ abuse of their trust ; it would lead to no evils of any 
consequence, and it would accord ivith ancient usage, broken 
by tyranny and afterwards by usurpation of powers by the 
House of Commons (of 1717 in. the Septennial Act). To these 
he added piaotical equality of voting, that each vote should 
have equal iniluenoe, including something approaching to a 
redistribution of seats according to population, and only a vote 
for a single constituency ; in a word, “one man one vote.” To 
conditions affecting the electors he adds, as respects the mem- 
bers, that only those should be chosen who had the necessary 
qualities of probity, intellectual aptitude, and intellectual 
activity j that placemen might sit hut not vote ; regular attend- 
ance of niemhera, the accurate and immediate ymblication of 
speeches and proceedings in Parliament, so that the elective 
body should be informed of the performance of their member. 
And no doubt these measures would in considerable degree 
have stopped the plague of corruption, and have greatly en- 
larged the political power of the people. They would have 
aheoked political corruption, and would have enabled the electors 
to choose an able and honest man, and to keep him responsible 
to them. They would tend to make the member’s will an on- 
Jightened substitute for their ovm or that of the majority of 
them. They would tend to make the will of the people the 
final controlling thing on Hie will of the member's, to make the 
members the agents of the people, whose mandate should not 
extend beyond tho scope of its terms. 

Too much dependent in fact on the will of the electors 
he would make them, the majority of them, being ignorant 
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men, necfifl'iavny looliiiig to blieii- own iiitcrast, ami apt to take 
wrong viewsi as to what would conduce to it. 

However tlii.s he, much of wliiit Tlentlmm recomiiienflcd Im.? 
heoomo fact. The two most important tliing.s — ^voto by ballot 
and virtually nnivcisal suHrage — have. come. Ha.s ounupLiou 
ceased? Largely. Ifa-s tlic power of the ari.stocivioy liccn 
destroyed? It has hi'on greatly reduced, though, thronoh the 
IIou.so of Loi'iIh, thnmgh their wealtli and through their 
prestige, it is still very great. Has the power of tlie Urowii, the 
prorogativo, heon reduced? Very greatly indeed. Jins corrup- 
tion and hi'iboty boon annihilated? Very gte.citly in the old 
Bonse. ft i.s no longer a means chiefly in the hands of the upper 
aristocratic class 5 but corruptiou and bribery have not wholly 
ceased. In fact, some of what Benthnm calls corruption — the 
bestowal of places to partisans being the neoe.ssary appendage of 
political power — will exist so long as man is the sort of man 
that Bentham regards him, nnleiss so far as tlio appointments 
are made by competitive examinations. Interest of self and 
family will come before interest of the oormtry, the private 
before the public good, and it will never be w'holly eradicated 
in the breast of either member or elector. Have the people 
become sovereign — the ascendant power ? Has its will become 
the source of law and government 1 Theoretically and 
nominally it has. It is now acknowledged to be the “ political 
sovereign,” though the Parliament is the “ legal sovereign," ^ in 
such a sense that the will of the House cannot pennanently 
or for long diverge from the will of the people clearly maiii- 
fe.sted. It can dismi.ss at next election any member who will 
not accept its conditions. It can refuse to support any other 
dissident candidate in like manner. 

They have got so much power since the last Eeform Aefc 
that their interests cannot be any longer sacrificed ; nay, they 
have theoietierdly got so much that they could send to Parlia- 
meut, if they were agreed, a majority pledged to bring in 
equality of goods, or Communism, or Collectivism, whioJi is 
nest door to it And might they not through ilonmgogues and 
Bgitetors he got to .accept .such a programme and press it on 
* Uiecy’s £aw of the OansdCulimi, chap. i. p. 6 S. 
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candidates? This is th.o particular objection that Bentham 
considers in his pamphlet, entitled Radicalism (or Demoaracy) 
not Dangerous (1819); because he thinks confiscation of pro- 
perty in their favour would be ruinous for the people, and 
would not bo attempted by the members chosen by them. 

I atfree with L’cntham in thinking that Democracy is not 
dangerous in this particular direction, because there is good 
reason to believe that the mass of the people, the working 
classes, instinctively know, or can easily learn on good and 
satisfactory evidence, that their own interest would he ruined 
by the proposed delu.sive equality, which would lead, not to 
abundance, comfort, greater liberty, but to speedy poverty and 
misery, to chaos and civil convulsions, and the probable loss of 
their newly acquired political liberties. They will not ask what 
then’ own true leaders, men like Bentham, have warned them 
against as fatal to their own interest, what no honest or sane 
persons would advocate, and what only half-crazy fanatics, 
quacks, conscious or unconscious, or professional agitators 
recommend as their panacea, — ^the old and ten times discredited 
remedy, never so little applicable as now, though it is quite 
possible and likely that short of this they will ask for legislation 
in their own interest wherever it is unjustly sacrificed ; ask for 
further employers’ liabilities, amended poor-laws, educational 
advantages for the young, a freer field for ability in their ranks. 
All these things they ought to obtain, and certain other things 
beneficial as well to their employers as to themselves, such as 
protective legislation against extortion by usurers of all kinds, 
cheaper justice as well as medical serviee, etc, ; — in fact, the 
State should do all that ciin be done for their interest without 
hurt to other vital social interests. 

§ 3 

It is some confirmation of the truth of these views that even 
after a third Reform Bill, and with a virtually universal suffrage, 
a suffrage of over seven million voters, we have had in 189B a 
Conservative Parliuraeut returned with the greatest majority 
since the Reformed Paiiiamont of 1839. 
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Of course tliis will not last, but there is no reason to fear 
that even when Liberals corao into power they will adopt a 
wholly new and revolutionary policy. Conservativeh and 
Liberals will have their turn as before j there will prob.ibly bo 
less difference in their practice, less even in tlieir professed 
principles, since both inider universal suffrage will have to 
conform their measures to the wishes of the imiority of the 
people, as both will profess to aim at its welfare, and especially 
the welfare of the working cla.sscs, the mobt numerous. Both 
parties mu.st thus profess Bentham’s aim, the groatc.st happiness of 
the greatest nnitiher. They will both have to inquire wherein lie.s 
that greatest happiness ; and here they may indeed differ. Not 
that there is really much room for difference. So far as there 
is such a thing at all as political science, both parties will have 
to go by the practical masima which flow from its scientific 
conclusions. And that there is being evolved a political 
science, containing certain fixed conclusions, cannot be doubted j 
conclusions partly economic, juristic, ethical as to property, 
inheritance, contracts, nearly as necessary and as universal as 
mathematical truths; others, again, though less absolute as 
to the fnnetions of the State and their temporary widening 
tendency, hut still within fixed limits, set by respect for tire 
sacred rights of the individual, to secure which is the surest 
way to the general happiness. 

Such a great body of scientific truth slowly growing clearer, 
the result of the long labours of thinkers, will more and more 
control the principles of both parties whatever they may 
profess. Conservatives may profess conservation and Liberals 
progress, hut the Conservatives will have to progress, to 
improve, perhaps to remove as well as to consorvo. Whore 
the people return a Conservative majority, it will moan that 
they ate not in a mood for much legislative changes of the 
Liberal type ; perhaps not in a hurry for any legislation, fearing 
that the Libeiala were going too fast or favouring dangerous 
experiments; and where they return Liberals it rviU signify 
that the former mood lias passed, that they arc not afraid of 
chaiigas, that they desire some special reform oi‘ improvement 
of the kind assooiatod with Liberalism in the past. But safe 
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and beneficial social legislation they will he thaiilcful to either 
party for. Hot that they will expect or desire revolutionary 
legislation either in attacking fundamental institutions or 
destroying any outlying dclensive fortresses, such as a Second 
Chamber. The people ■without much political .science know 
from coinmon-.sen.se, and they feel from a long inherited instinct 
of over t-wo thousand years, that property anil coiitracb is neces- 
sary, that equality i.s impossible. They also know that the 
nmciunt of good a Parliament can do is limited, and that it 
may make laws producti-ve of evil with the beet intentions. 
They, the people of England, have not in general “ the sullen 
averaion to innovation " which Lurke praised ; too many im- 
provemente of all sorts since have changed this mood, if it ever 
existed, in a people that has progressed so much. But they 
have this aversion, as regards what loucho.s their alfections, and 
what has long existed, such as an old Established Church, 
nay, evon a House of Lords. But they would have no objection 
to reform in the case of botii. They have their prejudices, on 
which Burke so strongly relied, and a people’s prejudices are 
serious and important things, even though wrong and irrational, 
and averse to some reforms, as Josoiih ii., enlightened reformer 
and Kaiser in addition, found to his sorrow. These prejudices, 
even when wrong, it is not desirable that they should he easily 
broken down, as Bentham -wished, because they are often based 
on reason. The people, as a fact, have their prejudices in 
favour of things which make them proof against argument. 
Happily, too, they have prejudices in favour of approved leaders. 
That is, they have still the old feeling of loyalty to chiefs and 
willmgnoss to follow thorn, right or -wrong, on which the very 
possibility of government depends, — fidelity to a man, 
rather than a general principle. Snub is the way with the 
people, not of .England alone, hut <if Scotland and of Ireland. 
They are influenced too by their own member, by their news- 
paper, by their clergyman or pastor, by any superior intellect 
with whom they come in frequent contact, even by the local 
platform oiator to some extent. And thus it comes abo-ut in 
the end that there is totevahle haiinony between the will of the 
|K»pIe, Euimseau’s '‘gt!n 4 iale voloutc,” and tlmt of the majority 
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of the IToti^fi of Commons for the time lieing. It may indeed 
ho changed within almost twelve moiiUih ; hut Mich a ehange, 
though it iniiy remit in a cliango of the government, is not 
really considerahlc, einoe a change of skies in a nonipar.itively 
small fraction of the vulcrii may change a majority on mm side 
to a largo one on the other. 

As tiii.il re.sult, wo hare a (hmiocracy which .selects its 
vopiwntatlvcs to thn m> no important Chiunhev, aide in theory 
to impose on them iln wishes, able even to cstiact pledges, hub 
which gives to them cmmiderahlc lalitndo; nor dcie.s it make too 
closo impiiry as to the possession of lleutham’s qualilieatious of 
“probity, intellectual aplitudo, and intellectual activity,” which 
might prove too exclusive for some if exacted in high degree; 
Benthain perhaps requiring too much excellence from candi- 
dates’ human nature, and Burke’s allowance of some dereliction 
from the highest standard, on the ground of consanguinity with 
the ooiLstituents, being perhaps the more reasonable. 

Now, the majority of the representatives in England and 
Scotland are taken from a class which is virtually an ari.stocrnc 7 , 
from a class which, though containing many members, is com- 
paratively small coiapacoil with the huge bulk of the people, 
composed mostly of working men ; the large employers of 
labour, rich merchants, hankers and financiers ; the professional 
classes, consisting of barrister.^ and solicitor.s, with a few medical 
men and civil engineers, retired officers of the army or navy, 
the sons or near coimection.s of the titled arislooracy; the 
country gentry ; tire rich newspaper proprietors;— the greater 
part of all being taken from the upper layer of the middle class. 
To these add a few editors, a few journalists, a few men of 
letters, historian.s, publicists, a few pi'ofeB.soi'.s, a few labour 
mflmbet.s, and wo have a total of G70 members. 

Out of the 670 (largely an aristocracy, and few of them 
salaried) and the House of Peers a Cabinet is formed, com 
posed of from twelve to fifteen ministers : of these, one is 
draignated by the choice of the nwjority of his party, or who 
is known to bo most acceptable to that majority, and to the 
party out of doors. Tliis man is usually the ablest. Ho is, 
as wo have already said, the nearest approach to a king that w« 



a66 ENGLISH POLITICAL PPIILOSOPHY 


have, — a king, an elective king, and a real working king, instead 
of an imaginary or merely ornnmontal one. According to 
Professor Pioey, the legal sovereign in England is the Parlia- 
ment, composed of Queen, Lords, and Commons, becanse the 
assent of all is required to make laws, which no other body 
or bodies can make. In reality, the ruling body, the effective 
sovereign, is the Cabinet, becanse it conjointly initiates Bills 
which may become laws, which the rest of the party must in 
honour support, which consequently the House must pass, and 
which, if not thrown out in the Lords, will be assented to, as, 
of course, by the Quean ; and as it is known that the Lords 
must give way in the long-run, it may he said that the House 
of Commons is the more important House; while the Cabinet 
is the sovereign part of that Housoi Ho doubt it must he 
supported by the majority of the House, must therefore propose 
what is agi'oeablo to its wishes and principles, otherwise its 
followers may oppose it. But we might go a step further and 
say, if there is a commanding spirit, lilce Lord Beaconsfield 
or Hr. Gladstone, to whose will and mind all others in their 
party defer, that such a predominant one is the real sovereign, 
the true political descendant of the real rulers, of Edward i., 
Henry v., Henry viir., Cromwell, and William iii., the last of 
the real and hereditary Idngs. 

Tes ; the Prime Minister is our neatest approach to a king ; 
and a king of some sort nations should have, must have, in 
spite of constitutional theories and fictions. The proved ablest, 
who is also a leader of men, with will, oratorical powers, temper, 
tact, popular powers, such are the qualities desirable, hut two 
would seem most necessary in oui time — intellectual ability and 
ready faculty of speech. He is the king } hut only the king of 
a faction, as the other party, though it must obey his govern- 
ment, censure his policy and measniea. Still, as it in ten 
gets into power, there is a certain equality in the system. 

We thus seem to he very far from 'the sovereignty of the 
people and the reign, of democracy. But it is not so ; we have 
reached the host union or fusion of monarchy, aristocracy, 
and doKiocmcy that the circumstances of our age and history 
apow; the heat that the course of political evolution has 
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anywhere shown. This workin" kincf must occasionally speak 
to his subjects, must please them, humour them, must in 
some way appeal to thoir imagination; mu.st in a sense 
fascinate them. Eor the people, if it is to allow itself to bo 
ridden and guided, will only obey a .skiltul rider, posse.ssed 
of ovideivtly great qualities as well .as powers of .speech. Only 
let him not bring in measures running against deep national 
instincts or prejudices, save with tlie utmost caution, and ha 
may have as freo a hand as our old kings, and ho as loyally 
supported by the majority. Otherwi.se, the, many-headed may 
assert a part of their latent .sovereignty at the bye-olections, 
defeat his party’s candidate, and at the general election send 
the Minister himself into the shado.s of Opposition, to his 
library to translate a classic, or to compose an essay for the 
magazines on the fickleness of the multitude and the general 
instability of things; to a dignified retirement, fi'om which, 
however, unlike the deposed kings, he may hope to ho recalled 
to take again the lead. 

On the whole, it is not a bad sort of mi.'ced government, 
spite of all its defects, which are not now so numerous or glaring 
as they were when Bentham wrote in 1817 ; and we have even 
much improved since Carlyle denounced it in 1850, a.s govern- 
ment by Parliamentary or Stump Oratory, though something 
more remains to ho done in the way of improving its composi- 
tion. Under it, at anyrate at present, any able man of any 
class may hope to become king. A struggling man of letters, 
like Disraeli, a rich man of business, or the son of such, as 
well as the born aristocrat, may hope to win the prize and 
become king. And in this respect it is a domooratie as well 
as an aristocratic government, since anyone in the nation, if 
sufficiently able, may aspire to the highest place. 

It was not so a hundred yeans ago. Burke was an abler and 
more high-principled man, every way a greater man, than Lord 
Beaconsfield. In our time had he lived he would have been 
a Cabinet Minister, perhaps the Prime Jlinister. In bis own 
time he was not even admitted into Cabinets that bis abilities 
made i».ssil>lo. This may have been duo in part to defects 
in temper, or want of tact ; but it was more due to tlie haugl^ty 
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excla'siveiLoss of the Whig pahieians They could not, however, 
for a long while do without his services, nor oonld they, when 
a great opportunity olkuert, prevent him fiom hoing, from the 
day he wiote his Rcfleefions, the most imporlant man in 
England, and one of the moat important men in Ihiropc. 


§4 

Thus iuipwived is our present method of ilndiiig our king 
as eompaied witii the ruder methods of fonnor ages. The 
mothoda and tests employed ensure an able man, though not 
necessarily a genius nor yet a great statesman. 

It ensures an able politician, a good speaker, a ready speaker, 
with ready power of assimilating knowledge and ideas, not 
perhaps very deep, just as other methods of sifting and testing 
ensure able judges, aide chancellors, able bishops and arcli- 
hishops, so that at any given time it is certain that the Prime 
Minister, the Lord Chancellor, and the Archbishop of Canter- 
bury shall bo men of a certain high range of intelligence, hut 
nothing more. In none of the cases do the modes of search 
and testing nceessaiily evolve a genius ; and, as matter of fact, 
not one out of ton of the two latter kinds of chief men proves 
so to be, or loaves a name that is not speedily forgotten ; and if 
it is not quite the .'<ame with our Prime Ministers, it is hecau,sc 
their nanie.s must figure in our hi-^tory, just as in the cases of 
the kings and queens. 

And if now we look at our history for the past two hundred 
years since the new method, call it parliamentary or party 
govermnont, came in, we shall find the rule to he, men of 
ability, like Walpole, Carteret, the younger Pitt; the rare 
exception, a man of genius, a stiitesmau with a prescient eye 
like Chatham ; with a fair percentage of commonplace men, like 
the Duke of Newcastle, the Marquis of Eookinghara, Grenville, 
or Sidnvouth. But since tho Reform Bill of 1832 things have 
so much improvwl that every I’ciiiie MiiiLter since, for nearly 
seventy years, has been an able man, while three at least, Peel, 
Disraeli, aud Gladstone, have risen to the lanlc of real statesmen, 
Br^even Beaconafisld was uot a great one; he was only abler 
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than anyone else in his jjarty. I[o was sluewd, darin", fionio- 
what uiiscrupnlnns, skilful euou«h to i-ee that llip Tory party 
must alter its professed aims and principles a litlle, if it was to 
have a continued and prosperous life j clever enough to outbid 
his rivals in 1867, in the confident expectation of support from 
the working classes. And Oladstono? llavo we not had iu 
hini a divine and heaven-bent onol \V'(dl, he was perhaps 
tho host of the whole lino of party soveroigns in oiir contiiry, 
and something considerable he has done, bumcthiiig great 
atLoinpLed, though wilhoiit weighing siilficicutly the advorso 
forces. Above all, his greatest attempt did not succnod, and 
to ho a great statesman one must, like Bismarck and Cavoiir, 
succeed, and not merely attempt. 

The fact is, that it is an exlrcmoly difBcult thing to he a 
great statesman, and it would seem as if only at ccrtaiu 
favourable epochs and conjunctures can anything considerable 
be done. Routine and small measures to meet urgent exigenoies 
is all that is po.ssible .«av 0 at certain times. To attempt larger 
enterprise is dangoioua. The thing propo&ed may not on the 
whole be for tho general good, or the time may not ho ripe. 

The fact again is, a great man cannot he expected to appear 
except in critical times and most exigent circumstances — times 
and circumstances such as brought forth a Cromwell, a Cavour, 
a Lincoln, a Bismarck, or a Kapoleon. Otherwise, hardly 
once in a century, if so often. But critical and extraordinary 
times bring thorn out. The human faculties arc then excited 
and braced, and do all that is in them to do, and men surpass 
by much their usual easy-going routine .selves. It is, as Burke 
says, when “ the highroads arc up, and the waters out, when a 
norv and troubled scene S.s opened and the file alfurds no pre- 
cedant,” that a great man gets his chance, and that ho usually, 
hut not always, appear;.; tho very occasion to which Burke 
refers being a signal example in English aifairs, when tho great 
statesman was required and did not appear, hut only small 
men of routine ability, through whom wo lost orir splendid 
colonies bearing tho future hopes of the world. 

We only find our big wen, our Cromwells and Chatham^ in 
tiiUBia of crisis — and not always then. In the Erenoh Revela 



370 ENGLISH POLITICAL PHILOSOPHY 


tion, if we except Eiake, we did not find one great statesman, 
and in the Great "War only one great general, while the French 
found many. Since then the nCle has hecn to have able men, 
hut not at all geniuses. Respectable ability is ensured, and the 
power of saying in attractive English on various subjects what 
many people know quite as well as the speaker, but which 
they are not indisposed to hear from a skilful speaker, or even 
to read in the morning paper, much more the multitude who 
regard the oration as a marvellous feat and the consummate 
flower of wisdom, instead of the long result of art and practice 
secoirding natural apflitude. 

Carlyle despised both the methods by which our ablest is 
now evolved, and, with the exception of Peel, the usual minis- 
terial product, Perhaps Carlyle was here a little wrong. A 
parliamentary king is belter than a hereditary one, because 
some considerable merit the former must necessarily have. 
And our oboioe, short of revolutions, lies between the two. 

Bub new intuitions, original ideas, do not come to such men 
in ordinary times, any more than to able writers of leading 
articles. They are simply well-informed men, ready in speech, 
ready at assimilatiug Icnowledge and the ideas of othens; as 
a rule, look for nothing new from them. The new ideas, the 
new possibilities in politics, must be souglit for in a different 
quarter, and, it may be, will not be found. At anyrate, we 
know the kind of man from whom the new wisdom has come : 
from men of the type of Grotius, Hobbes, Montesquieu, Adam 
Smith, Burke, Bentham, the new light comes ; even from men 
like Kant, Hegel, Savigny, though these latter have not as yet 
had great influence in this country. It is the special work of 
such men to evoke the new, to convert it into science, and for 
statesmen to make from this soience a correspondent extension 
of the sphere of practice. ' fi 

It is no reproach to statesmen, fhift they do not discern the 
Hew. They have no| thA Ijme. It is not their function. 
There must ho djvirfi^'j^^bOttr. For seldom, indeed, can a 
man be, lik^e the poUtiti^l ^ilosopher and the 

statwman, the “philcfelpher in actioni^/ 
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I. THE SCIENCE OE SOCrKTy 

§1 

The mantle of Bentham fell upon John Stuart Mill, who, 
during Benthain’s later years, had laboured under his eye and 
direction in the diffusion of his system ; had oven aided in 
the editing of some of Bontham’s confused and half-finished 
manuscripts. Dedicated early by his father, Janies Mill, 
to the pursuit of knowledge and learning, and self-dedicated 
when ha arrived at years of discretion to the double life of 
philosopher and reformer, he embraced with youthful enthu- 
siasm and undoubting faith the system of Bentham in all its 
fulness, and laboured long in the Westminster Review (which 
had been lately founded by Bentham) to propagate its doctrines. 
It is true that before many years were over he found its in- 
sufiiciency as a creed, that it required to be qualified and 
supplemented by the teaching of Coleridge in regard to matters 
moral and poHtical, and that in a few years later, as his mental 
horizon widened further, certain elements, taken from the 
Drench philosopher Comte, were found requisito, even some- 
thing (in 1848) from the school of Drench Socialists j still he 
affirmed in his Essay on Bentham that everything that Bentham 
had said was true, he had merely left rmsaid something that 
was important.’^ 

Dike Bentham, he was a philanthropist and “humanitarian”; 
like him, ho was a political reformer as regarded his awn 
country ; much more than Bentham, he was an ardent believer 
in progress, moral, political, and intellectual, for the human 
species, above all, for those races ah'oady in the van. He (In 
Itself) was a nobler, more ouIturs^W higher character thp 
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Boiitham, and he cliorislied ideals with I'ogard to his fellows 
that never visited the somewhat prosaie and coniinonplace mind 
of Bontham, or the stern and pessimistic mind of his father, 
James Mill, who (as the son tolls us in his Auiohiogrqpliy) had 
a poor opinion of the human species, and thought that little ivas 
to be got out of life at best for the individual, though something 
might he done for society hy improved institutions. Hia .sou, 
on the contrary, bad the grandest and most sanguine dreams 
for the future of the race, as well as the happiness of the 
man — dreams that ho thought might be realised, and at a not 
distant date, especially in ilio moral and political sphere. "VVe 
were at a low and a comparatively early stage of improvement j 
how low our unjust laws and institutions, our habits and moral 
sontimonfca, so little removed from barbaiism, deoisively showed. 
A happiness hitherto unrealised, an elevation of mind and 
oliaraoter never yet attained, was possible and could even be soon 
reached if “will and knowledge were not hotlr wanting.” To 
stimulate and elevate that will, to contribute sometliing that 
was lacking in that knowledge, was the aim and effort of his 
life. How far aucoessful he has been, in particular how far 
ho has made important oontrihutions to political and moral 
science on which ha chiefly relied in his hopes for improvement, 
it will he the object of the following pages to inquire. 

Certainly no knight in quest of the Holy Grail ever laboured^ 
more devotedly or more persistently than Mill in pursuit of 
the true and the good. He had in him that “passion for 
humanity ” and its highest interests, which in the mouth of so 
many is a vain and empty phrase : the “ fire trrdy celestial ” 
which for ton years consumed Bonsseau,^ and which is so apt 
to smoulder down in the best, burned in Mill nearly through 
an entire life. This it is which makes him so romarkahlo and 
interesting as a man; so noble an example of the virtue he 
preached and urged upon men, the vast majority of whom’ are 
wholly incapable of taking it to heart and carrying it into practice. 
In fact, amongst the vast egoistic mass ho appears as one of 
those high and spotless and devoted oharaalers, whose rarity 
makes the appearance of one a sort of moral miracle. So much 
i I,m Cotfmioaa, parKe ii. livre k. 
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luuat he said of the mini, whatever he the limilation-. of ihe 
philosopher or the teacher. 

He has written on most of the auhjecLs treated by his early 
master, Bentham : on logic, metaphy.-icri, political eeoziomy, 
political sciencQ, moral science, on nearly all the Biihjects that 
relate directly to man himself, either individually or collectively, 
and on all of them ho has written much better than IJentham, 
both ns regards matter and style j in the, hitter re^-peefc, indeed, 
lie presents us with a model of philoKO[)hi(! exposition. Tlr- Itas 
not written much 011 Hie philosophy of law, leavim; this lo 
Henthanv and his fiiend John Austin, or on hiw reform, because, 
not being a lawyer, he could hope to add nolhiug to I’etithaui’s 
labours ; but he has written, and written well, on international 
law, which Ls really, as ho regarded il, a branch of morality in 
the wider ineaaiug of the word. lie has written various essays 
on the philosophy of history, an interc.sting subject in great 
vogue during the earlier half of the century, and from which 
Mill had vast espeutations. He has also written on certain, 
important subjects tliat had barely appeared above the social 
horizon at the time of Bentham’s de.rth (1832): on the possi- 
bility of a Seience of Society, or Sociology, in wlucli, largely 
on the autliority of Comte, he believes, though he did not 
thinh that Gnnito did more than lay the foundation for il, if so 
much ; on communism and socialism, in the possibility of which, 
in the distant future, he hkewi«e helieve.s, while thinking that 
certain ohoieor spirits in whom egoism was duly reduced w'ould 
be fit for it even now. As, his expectations of a scionco of 
society faded from view, life belief in socialism seems to have 
increased, and, in fact, it would not he ea,sy to hold the belief 
:uj Booialism and sociology in the mind simultaneously. Ho isj 
also the author of a noble essay On Lilmiy, one of the fmesd 
things he has written, which contains a plea for the largest 
possible sphere for froodom, not merely from unnecessary law, 
hut from the yoke of opinion in re^ird to matters, whether of 
belief or conduct, that solely or chiefly eouoorn the individual, 
so that ho may have a free and large fap.aue in which to ex{>and 

1 Bel ia bis papers on aocialfem (1809) lus belief seorns to bate 
deereassdi 
18 
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Hs om personality, his own individuality, on ■which he laid 
the utmost stress, for its tendency to promote both the happi- 
ness of the individual and the elevation of the conmmnity 
as composed of such individuals : a plea and a protest conceived 
in the spirit of Milton’s Areopagitiea, and meriting a comparison 
with that famous tract. Finally, the knight-errant for Truth 
and Freedom and Labour embraced yet another cause, the 
cause of Woman herself, bound and tied and held in subjection 
by the selfishness of man, excluded from suilahlo callings and- 
from political fuiicliona hy cruel and disabling laws, from which 
she snffoi's untold "svrong and pain and hardship. This ia wrong 
and injustice — an itijustice affecting one half the human race; 
and in his Siilyection of IFomen he sets his lance in rest for 
a last and somewhat Quixotic crusade, He would be the 
Perseus to set free the modern Andromeda, bound to the rock 
by male oppression, the good knight to rescue the distressed 
My from isahilitios, legal, political, even moral, with 'whioli 
evil-minded men had hound her. Some fragmentary papers on 
socialism, in wliich there is no doctrinal advance on the 'views 
in his Political Ecowmj^ closed his literary career, though 
a very interesting Autobiography appeared posthumously. 

§ 2 

He -was a believer in progress, and he -would search its law, 
ail umrearied seeker for truth and light; and his greatest hook, 
his System of Logic, is -written to furnish us with the methods 
of search for truth, and of ife tests when found or in dispute 
or doubt. After many preliminary essays on various subjects,] 
a little after 1840 he came to the conclusion that his first 
great task lay here : to teach men to “ know the truth," and 
the -ways to find it; a great enterprise, and worthy of Bacon. 
Let us see ho-w he succeeds. 

We should only believe propositions on suffioient evidence, 
duly tested. Houhtloss we believe on testimony which may he 
good evidence. But wo speak now of the first inq,uir 0 rs into 
tenth, or fact, at first hand. On moral, pol itieal, religions snhj eels, 
belief is produced in us frequently by anything rather than 
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good evidence — authority, blind prejudice, mere obstinate 
association of ideasd Truth, knowledge, is the con’espondence 
of the thought or belief in the mind, with facts either in 
external nature or in the mind itself. Such true knowledge is 
to be found esijecially in the laws of physics and chemistry. 
These laws are true. They are universal, at least ripon our 
earth and within the limits of the solar system ; though per- 
hap.s not in “ distant parts of the stellar regions,” whore things, 
he thinks, may i)ossibly succeed each other without any law. 
Tlio miivd cannot believe, though it might imagine an exception 
to one of them, like the law of gravitation. hTolhing is credible 
to a properly instructed mind that implies an exception to tlie.so 
laws ; incredibility, in fact, applies only to propositions contrary 
to a complete induction, such as all physical laws are. They 
furnish the highest type of certainty in knowdedge, and they 
are discovered and proved by certain Inductive Methods, in the 
long-run founded on careful obaervatinn and exporimeni In 
the scienoo of physiology, hiunan and sub-human, there are also 
universal truths or laws, laws of the circulation, of the nervous 
system, of .structure and function, which have been discovered 
by induction. Other laws there are which remain unknown, 
hceauso it is impossible to apply the inductive methods of search 
and proof, in particular there is the dif&oulty of making a trao 
experiment. Another method is hence necessary, just as in 
astronomy, where experiment is mostly impossible. Tlris is 
called the Deductive Method, which is the method of teasnuing 
from general principles of which we arc certain, and then com- 
paring our conclusions, so far as possible, with objective facts or 
inferior laws, with which, if onr conclusions agree, we have 
arrived at new truths that cither could not have been observed 
in all their generality, or not without extreme difficulty. 
Geometry presents the simplest example of such deductive 
reasoning, whore W6 feel the most perfect eonfidenoa in its 
general conclusions. Yet the conclusions are got by pure 
reasoning, without observation or experiinontj and if we 
compare nur conclusions, so deduced, with facts that may he 
observed, wa find the latter always agree with, always confirm, 
' Zoffic, 6th ed. vol. if. uliap. xJd 
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lih-O reasoning. The like holds in. nstionomy, where general 
truths, inoluding the most general, the law of gravitation, have 
been reached by deduction. So certain ore they, that accurately 
verified predictions may be based on them months and years 
in advance, Here, then, are the two routes to truth and certain 
Imowledge : the first, the inductive route, leading to general 
propositions ; the second, the deductive, being the sole route to 
those great " theories by which vast and complicated pheuomeua 
arc omhvaccd under a few simple laws, which, considered as the 
laws of those great phouoincna, could never have been detected 
by their direct study.” Why, then, not apply these methods to 
the discovery of truth in the moral and political sciences, as 
well aa to the testing of the conclusions which we already hold 1 
And to this fiiill replies that induction will not suffice, be- 
cause experiment is for the most part inapplicable in politics, 
owing to the plurality of causes at work and the mixture of 
the effects, and more ohservation is insufficient, and hence that 
deduction alone affords any hope of our discovering truth in 
these regions of inquiry. It has boon applied successfully to 
discover the laws of mental association, and to explain im 
portant mental phenomena connected with moral science ; but 
especially in political science, or the science of society, deduc- 
tion alone can affect anything; and this only as respects a 
particular class of fads isolated from the rest, and considered 
as in a state of equilihrium, as in political economy, that is, 
without having regard to the fact that economic facts, as well 
as all other groux)s of social facts, are in a state of change. 

Deduction alone will suffice here, but it must not be a 
deduction based on the geometrical type of reasoning, as with 
Hobbes; nor yet, as with the Benthamite school of polities, 
a deduction which forgets plurality of causes. It must he 
deduction which studies the effect of only a few causes, the 
result of a few general laws, as in the case of political economy, 
where we start with a principle which, though not universally 
true, is true in a groat majority of case.s, namely, that men in 
general deshe wealth, and are averse to lahoiir; and if we join 
with it the Malthusian principle of population, and the law of 
diminishing return from land on the application of additional 
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capital and lalxnir, wo can draw important conclusions, carrying 
with them piiietical consequences, which are at least hypotheti- 
cally true, and which will agree noth observed facts, provided wa 
have omitted no predomiiiiint cause. In like manner in regard 
to the distribution of woaltb, asbuiuing the lirhiciplo of private 
property, freedom of contract, and the general fact of couipeti- 
tion, wo can deduce laws of wages, prolits, and rents, according 
to which each of the three great ccoiioiaic clas.sos receives its 
share of the wealth produced. ^In this case, by the method of 
deduction, new truths may ho discovered of great importance to 
capitalists and labourers, as well as politicians and the community 
generally; and such is the method employed by Mill in his 
second ambitions work entitled the Frincvplas of PolHical 
Economy^ It is true that the value of his conclusions is novv 
in dispute, as well as the worth of his method in this particular 
hold of inquiry; and true that Comte, by whom he was greatly 
influenced when writing the Lugtc, had condemned political 
economy as not projiorly an independent soience, its phenomena 
being, as Comte affirmed, inextricably mixed up with the other 
great social facts. Still, Mill was not convinced by his reasoning. 
He was, however, convinced by Comte that ns regards social 
inquiries generally, deduction was not the proper method of 
search ; that owing to the complication and mutual action of 
causes it was the wrong road to truth ; and that what Gomto 
calls the Historical Method, and himself the Inverse Deductive 
Method, was the right road. 

This method, as Mill describes it, consists in drawing geuerali- ' 
satious from Mstory, and then trying to show from psychology 
and the science of natuml characLor (ethology) that suuh 
observed generalisations arc not more fancifvd ind\iotiou.s, but 
such as consist with the general laws of the human mind, and 
might have been expected in the eireumstanecs. Tins was 
Mill’s view in 1843 when writing the concluding book of the 
Logic, entitled “ Logie of the Moral Hnicuees.” When writing 
the earlier book oirTfitcktCtion he declared that ‘'‘pliysioal 
investigation has now far outgrown tlie Baconian conception 
of Induction,” and that “moral and political inquiry indeed 
are asyetfar behind that conception"; and further, that fo*?;, 



278 ENGLISH POLITICAL PHILOSOPHY 


any considerable imiirovement in this field we must look mainly 
to deduction.^ And this ho so far continuod to believe that he 
defended its application to political economy, but not to tbo social 
science generally, though the former, as he alleged, was a snh- 
departmont of that greater science. In the latter, the liistoiical 
method is the proper one, hut, not to part with the -word 
“ deduction,” and hecause deduction is really employed in con- 
necting the inductive generalisations from history with the 
wider laws of mind, the name ho gives it is the Inverse 
Deductive Method.® 

§ 3 

But hy whatever name its method ho called, and whatevor 
its auhordinate provinces, a grand new science was possible — 
the science so long dreamed of and hailed from afar by Vico, 
hy Gondorcet, and other illustrious names. Mill believed in 
1843 that all social plieiiomena, as well aa physical phenomena, 
were subject to natural laws, and that societies in their history 
or evolution were subject to natoal laws of change, of growth 
or decay, just as the living bodies were. This was the central 
conception of the .science, though not very clearly apprehended 
hy Mill until he had read the concluding volumes of the Oours 
de Fosiiive PhtlosojiMe, published in 1842. In this worlc 
Comto claims to have founded the science hy his discovery of 
the Law of the Three Stage.?.® Mill does not think that Comte 
has founded the science, but only made its foundation possible. 
His own speculations, in. which he is considerably influenced 
hy Comte, are to be found in his Fosic, vol. ii., “On the 
Logic of the Moral and Political Science.” 

According to Mill, the epuestion which the general science of 

' Yol. i. Gth ed. p. 143. 

® Dr. Ingcfim, in Ida oxcBllent ffiitcry of Political Eemumy, otjeota to 
the phraso “ inverse daduotiva method ” wliioh Mill employs. He uses 
it hetauso we draw the indnotions fust and then try to show that they 
are contiiined under or are deducihle from the laws of niind, whereas 
we do the opposite in amplojing the ordinaiy deductive ulothed. We 
take the general principle, and from it draw tho pattioulor eoneluaion, 
which we then verify by eomparing it wjth faots or minor laws. 

* See p, 624. 
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sociology has to answer is : "What are the causes which produce 
and the phenomena which characterise states of society generally 1 
In the solution of this question, consists the general scienco of 
society, by which the conclusions of the other and more special 
kinds of inquiry must he limited and controlled. Eut what is 
meant hy “ a state of society ” ? He replies : “A state of society 
is the simultaneous state of all the greater social facts. Sucli 
are the degree of knowledge, and of inteUeotual and moral 
culture, existing in tho community, and in every class of itj 
the state of industry, of wealth and its distribution; the 
habitual occupations of the community; their divisions into 
classes, and the relations of those classes to one another ; the 
cummon beliefs which they entertain on all the subjects most 
important to mankind, and the degree of assurance with which 
tho.se beliefs are held ; their tastes and the charaeter and degree 
of their ffisthetio development; their form.s of government and 
the more important of their laws and customs. The condition 
of all these things, and of many more which will readily suggest 
themselves, constitute the stale of society or the state of civilisa- 
tion at any given time.” 

“ . . . There exisfs a natural eo-relation amongst these dif- 
ferent elements ; not every variety of combination of these general 
social facts is possible, hut only certain combinations. In short, 
there exist uniformities of co-cxisteuoe between the states of 
the various social phenomena,” which is “ a necessary conse- 
quence of the iuftucnee exerted hy every one of those phenomena 
over every other. It is a fact implied in the consensus of the 
various parts of the social body.” 

“ States of society are like different constitutions or different 
ages in the physical frame ; they are conditions, not of one or 
a few organs or functions, but of the wholo organism. Accord- 
ingly, the information which we possess respecting past ages 
and respecting tho various states of society now existing in 
different regions of the earth, does, when duly analysed, exhibit 
uniformities. It is found, when one of the features of society 
is in a particular state, a state of many othei' features, more or 
less precisely determinate, always or usually co-exists with it.” 

From a particular state of one of these wo might infer* a 
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ceiiain state of all tEe others, and then find confirmation ot 
oui inference in the facts of the case, e.r/, a correspondence 
between, tiro state of the sciences and the arts; between re- 
ligion and the fine arts ; hctwcon the economic and the Juristic 
system. Such co-relations, however, are merely empirical or 
derivative laws resulting from the laws which regulate the 
sucoeSsioa between one state of society and the next following 
it; for, according to Mill, “the proximate cause of every state 
of society i.s the state of society immediately preceding it ” ; and 
the fundamental prohlein of the social science is “ to find the 
laws according to which any state of society produces the state 
which succecdh it and takes its place.” 

And this load.s him to the consideration of the great and 
vexed question of progres-s, about whicb so much both in. his 
day and in our.s ha.s been vainly written. The human subject, 
the unit of tlie suppo.5ed .science, is changeable, is not the same 
from age to age, as the lower animals arc. At lea.st in certain 
races it changes ; in others within the historic period, it does not. 
The circumstances in which man is placed, his environment as 
wo now say, conjointly with his own nature, make his character, 
hut his character makes new and generally more advantageous 
eircuumtanoes for his children and posterity. And “ from this 
reciprocal action must result either a cycle or a contiinred linear 
progress in. the course of human affairs.” Why a cycle? you 
ask, a course returning on its former traces, so that the same 
round, commences. It is from the analogy of astronomy that 
the suggestion comes. In astronomy when tho same oircuin- 
stancos recur for a planet, it must travel in the same path as 
before, and so on continually. In like manner, if the human. 
Species ever arrived at tho same eircumstaiioes as once before, 
the whole rouml would recommence, that is, supposing no free 
agency or supernatural interposition, in which Mill does not 
believe, and supposing tho law of causation universally true, 
which ho does believe.^ Wc should have to siqjpose the entire 
course would for ever repeat itself ; and we preaunio that the 
same people would he re-hom in a perpetual palingenesis 

1 This fancy is reforred to twice in the ioyfe, vol. ii. p. 507, and vol. i. 
jf 101, where the notion of palingenesis is moro distinctly indicated. 
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Mill kimself does not believe in this cyclical theory. It 
was, he says, the opinion of Vico j it had some fanciful analogies 
in its favour, but cannot be seriously maintained. The true 
idea is that of a linear path, not returning on itself, constant 
chan'ge not repeating itself. We might, however, pamso to 
inquire how the same circumstances, not merely in details but 
even roughly in essentials, coidd bo conceived as recurring for, 
wo will not say, identical but merely similar beings. Tor the 
human units under suppo.sition have always been not merely 
changing but enlarging their circumstances in the sphere of 
industry, and improving their circumstances in the practical arts 
and inventions, not to speak of line arks, literatures, and govern- 
ments, which raise and refine their circumstances. Besides, the 
man himself has been growing and his “thoughts widening 
with the process of the suns." To make the figmu of a cycle 
thinkable, we should have to make the impossible supposition 
that both the man’s ciioumstances shrink to what they formerly 
were, and that the man himself retrogrades, that he has un- 
learned and forgotten all his useful arts and lost his conquests 
over nature, that his expanded nature contracts to that of the 
man of long time ago, the latter not indeed inconceivable. No 
doubt, in tbe matter of religious belief we might conceivably 
return to the attitude of Plato or Marcus Aurelius and the 
Stoics, as in the Darwinian theory we have returned very 
much to the position of Democritus, who derived the world 
from physical atoms, chance-marshalled. Eeligious, philoso- 
phical, and even ethical speculation, conceivably revolve in cycles, 
as many beheve. Even as regards property and government, a 
return to the primitive communism is so far from mithinkahle 
that it is the goal of our Collectivists. But oven if as respects 
all these we did return to the past, our material progress, positive 
science, inventions, and discoveries would remain, that is, our 
most improved circumstaiice.s would remain as now, unless the 
reversal to communism should, like the invasion of the bar- 
barian Huns and Goths, sweep away civilisation with all its 
records and results. Even thmx heredity would mnain, 
The traces of the past would remain in our brains and moral 
dispositions, and we should start with an advantage over «ur 
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ancesLois of long ago, aiid should quickly recover what had 
heea lost, 

To return to Mill’s theory of progress. It ia not a cycle. 
But neither does progress necessarily mean improvement. Ha 
himself believes in progress in the usual sense of improvement, 
and that the general tendency is and will continue to be, with 
occasional and temporary exceptions, one of improvement; a 
“tendency towards a better and happier state.” This, how- 
ever, is but faith, "a theorem of the science of society to be 
proved,” |A1I he insists upon is that tliore is a progressive 
change in the character of men and in their outward circum- 
alaucc.s; that in each successive age the principal phenomena 
of society are diUcicnt from what they were in the preceding 
age, still more diUVreut from any previous ago ; and the question 
is, What is the law or laws of this change 1 

Some advanced thinkers on the Continent, he tells us, have 
tried to discover from analysts of the gcnenil facts of history 
the law of progress, which law, once discovered, would enable 
US to predict the future, just as, after we have gathered the law 
of foiination of an algebraic series from a few of its successive 
terms, we can predict the rest of the series even to the most 
distant term. To try to gather laws in this way is, he thinks, 
a misconception of the true method of the social science, because 
such laws can oidy be empirical, that is, laws whose cause is 
unknown, and therefore not to be appUed safely to futuro 
circumstances until connected with laws of human uaturo, 
psydiological or ethical. Empirical laws of history do exist, 
but they cannot he extended beyond the particular time and 
place, the particular age and people in which they were mani- 
fested, unless it can be shown from himian nature and character 
tliat these laws would follow in the new circumstances. Comte 
ahme has attempted to do the latter, and thus has raised 
empirical laws of history into real scientific laws. 

He contends that no one ia qualified for the study of 
sociology who is not completely skilled in these laws, that is, 
in psychology and ethology (or the science of character) ; other- 
wise he will not be able to prepare the materials for a true 
historical generalisation by properly analysing the facts which 
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liisfcory presents or even hy correct observation of contemporary 
social facts. Sncli is the necessary intellectual equipment. He 
makes no mention of a preparatory discipline in biology, or the 
science of life, on 'which not only Comte but Herbert Spencer 
insists, on account of the important general conceptions and 
fruitful analogies 'which biology suggests. 

We must begin 'with the historical generalisation, and then 
try to connect it -with the mental law. Wo cannot reverse the 
process ; that is, set out from the general laws of mind, and the 
general circumstances in which man is placed, “ to ^determine 
k priori the order in which human development must take 
place, and to predict the general facts of history up to the 
present time.” This 'would bo (as is too evident) a wholly 
hopeless task. The mere length of the series would prevent 
any pretence of accurate computation after the £rst few terms ; 
so that “if the series of eifechs themselves did not manifest 
any regularity or Ian', we should in vain attempt to oonstiniot 
a gonoial science of sooioty.” Hut history happily does present 
empiiical laws of .society, and the piubloin lie repeats is to 
ascertain these and connect them 'with laws of human nature. 

§ 4 

The empirical laws of society are of two kinds — those of co- 
existence and those of succession j and accordingly the science 
of sociology divides into two parts — Social Statics and Social 
Dynamics. The former concern the mutual relations or cok- 
B&nms existing between the several larger interests of society, 
the principal aspects of the social organism; its government, 
religion, laws, literature, economic condition, the arts of life, 
degree of knowledge, morals and manners. 

Social statics would ascertain empirical laws or uniformities 
of co-existence between any of these, and such, if deducible 
from or connected with the principles of human nature, become 
raised to true scientific laws. At its lowest estimate, the social 
statics deals, as its name implies, with the necessary “conditions 
of stability in the social union” ; whereas social dynamics is the 
theory of society considered as in a state of progressive move- 
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ment. In social statics the several parts are all mutually 
related to each other, action and reaction takes place, just as 
it does between the different organs of the body, brain and 
stomach, heart and hings, and in such rvise that any consider- 
able change in one is folloived by changes in all the rest, however 
remote in. appearance from its iiillucnce. Eor this reason, each 
of the elements of the social slate should always he studied with 
reference to all the other elements, with the^ whole of which 
it is united by mutual interdependence. 

As to the mutual relation of the parts, thinkers are agreed. 
But it is in the dynamics of the subject that we get the best 
proof of the connection ; for it is always found that a change 
in one part operates immediately or very speedily upon all the 
rest. Moreover, there is a consensus, though of less marked 
oharacter, between the social phenomena as a whole existing in 
one eivilised eomilry and those in another, especially in modern 
times. Nations inorcasingly act and react on each other in 
the.so particulars, so as moie and more to approximate. All 
this he galliers from Comte ; and further, that “ one of the moat 
important and, until lately, most neglected of the general 
principles of social statics may ho considered as established, 
namely, the necessary correlation between the form of govern- 
ment existing in any society and the contemporary state of 
civilisation ; a natural law which (he thinks) stamps the end- 
less discussions and iunumorahle theories respecting forms of 
government in the abstract as fruitless and worthless, except 
as preparatory treatment of materials for a better philosophy.” 

He then gives us, partly from his interosting essay on 
Coleridge, what he considers the “ requisites of stable 
political union - . . one of the mahi thhigs which a science of 
social statics should furnish u.s with if it is good for anything.” i 
They are those circunmtances wliich, in all societies witliout 
exception, and in greatest degree where the social union is 
moat complete, arc to be considered as conditions of the exist- 
ence of the complex phenomenon called a State. Bor example, 
every society has had numerous laws or usages equivalent to 

1 These ara also given hy Herbert Spaioor in hia S'oeial Statics, with 
whieh it is intevabing to eonniarc them. 
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thorn, tribunals and oiganisod force to oxocnte their decisions, 
together with public authorities whom the rest of the com- 
munity obeyed, or, according to general opinion, were bound 
to obey. These would seem universal, still they are only 
empirical laws till connected with laws of human nature. 

Now, this ohedienee to government is a slow product, not 
natural to warlike savages — so very slow a product that it took 
ages of discipline to break in savage nation.s to it; and wherever 
the obedience was at last firmly established, and yet vigour 
and manliness of character preserved, there wore certain re- 
quisites necessary, First, for all citizens there existed educa- 
tion, a long-contiimed restraining discipline to break down the 
passions and egoism of the individual, and make them bond 
before the exigencies of the society. 

The entire policy, civil and military, of ancient States was 
such a training ; in modern nations (since the downfall of the 
Eoman empire) it has been attempted by religious teaching. 
The discipline once relaxed, “ the natural tendency of mankind 
to anarchy reasseitod itself; the State became disorganised 
from within; mutual conflict for selfish ends neutralised the 
energies which were required to keep up the contest against 
the iiatnral causes of evil; and (he nation, after a longer or 
briefer interval of progressive decline, became either the slave 
of despotism or the prey of a foreign invader.” 

The second condition was the common feeling of loyalty 
to something ; something above question, about which all were 
agreed. It may ho, as with the Jews, a common God, the 
protector and guardian of the State, as distinct from other and 
false gods ; or, as elsewhere, certain persons regarded as rightful 
rulers, whether by divine appointment, long prescription, or 
superior worth ; or merely laws, ancient liberties, or ordinanees ; 
finally, the feeling may attach itself to abstract principle-s, 
individual freedom, and political and social equality, which 
he thinks is the shape the feeling will probably take in 
future. 

This eoniethiug sacred, above dispute and discussion, has 
always existed ; and the reason is, that causes for internal dis- 
sensions there always must be, and nations weathered these 
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storms -without civil wars because their differences did not affect 
the fuDdauiental principle of the social union, did not threaten 
large portions of the community -with the subversion of that on 
which they had built their calculations, and with which their 
hopes and aims were identified. 

"We have here something in the strain of Brake’s Reflections ; 
and he goes on, -while using one of Burke’s metaphors, to lay 
down a reinarkahle conclusion and well worthy of note in our 
time : " ‘When the questioning of these fundamental principles 
is not the occasional disease or the salutary medicine, hut the 
continual condition of the body politic, and when all the 
animosities are called forth which naturally spring from such a 
situation, the State is virtually in a position of civil war, and 
can never long remain free from it in act and fact.” 

These remarkahle views were suggested to him by the 
“ Gormano-Coleridgean school” (so we gather from his essay 
on Coleridge), the first who produced “ a philosophy of society 
in the only form in which it is yet possible, that of a philosophy 
of history,” and also by the series of great thinkers, from 
Herder to Michelet, who have made history, — till then, little 
better than “a tale told by an idiot f-ull of sound and fury 
signifying nothing,”— a science of causes and effects, and who, 
“by making the facts and events of the past to have a meaning 
and an intelligible place in the gradual evolution of humanity, 
have at once given history, even to the imagination, an interest 
like romance, and afforded the only means of predicting and 
guiding the future, by unfolding the agencies which have 
produced and still maintain the present.”^ 

Such were Mill’s views in 1840 on the statical and dynamical 
problem of society, just as Comte was nearing -the conclusion of 
his Ooiira ie Positive PliUosopMe (completed in 1842), the last 
two volumes of which contained a new philosophy of history. 
Mill, over on the outlook for philosophies of history, eagerly 
road Comte’s volumes ; and in 1843, while utilising them in his 
LogiOy he awards the palm to Comte’s pliilosophy of history, 
in regard to his treatment both of the statical and dynamical 
aspects of tho science, 

1 Essay on Coleridge, Dissm'laliom mid Disciiasions, vol. i. p. 427. 
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§ 5 

But the great prohlem, Mill thinks, is not the statical hut 
the dynamical one ; to discover the sequence of social conditions, 
or how one state of society changes into the following one, If 
we could connect the leading general circumstances of each 
generation with their causes in the generation immediately pre- 
ceding, — in other words, if we could hy thus remounting the 
stream get a scientific history of eacli of the groat brandies of 
social facts or sides of the human spirit (such as art, religion, 
law, industry, philosophy), — it would ho something. But the 
difficulty, pointed out first by Comte, arising from the con- 
sensua of all these capital subjects, is so great and so increasing 
in modern times that we must rather regard it as the ensemble, 
“ the whole which produces the whole rather than any part a 
part,” so that the problem should rather he put : “ What are 
the laws according to which social states generate one another 
as society advances?” He thinks the empirical laws usually 
gathered from history are good so far as they go, but insufficient : 
for example, the tendency of mental to prevail over bodily 
qualities, of majorities to rule over minorities, or of pro- 
gressive societies to pass from the military to the industrial 
life. Such generalisations are too remote from the principles of 
human nature; there are too many links required to connect 
them with it. Wo are not sure of their future continuance, 
nay, that they may not “ even he reversed,” so that though 
they may suffice for the historical school of the Continent (so 
much eulogised in 1840), they no longer suffice for him. These 
empirical laws “ indicate merely the relation between fragments 
of the effect to fragments of the cause.” We must now consider 
(and the problem is a tremendous one) not only the progressive 
changes of the different elements, hut the contemporaneous 
condition of each, and thus obtain the real empirical and 
scientific law — “ the law of correspondence, not only between 
the simultaneous states, hut between the simultaneous changes 
of these eiomonta,” This is a little abstract, and perhaps not 
very clear. Whqt he really means is, that we must know how 
the whole mutually related set of capital phenomena, tEeit 



288 ENGLISH POLITICAL PHILOSOPHY 


mutual I’olatious or empirical laws being known, cliange into 
tlie next successive whole, or, in short, how thoir statical 
consensus changes into the next statical consensus. And such 
law, he gravely tells us, “ duly verified d priori would be the 
real scientific derivative law of the development of humanity 
and human affairs.” It would be the grand law of progress of 
wliich he is in pursuit. 

lYo have hero before us, in font, a prodigious and, in the 
way lie puts it, wholly inipo.s.siblc prohlein, namely, to deter- 
mine hy what law a va.st .siinultancous and complicated whole, 
composed of some liitlf-dozcn large bodies of social phenomena, 
all ill a state of mutual action, changes into another simul- 
taneous whole at the end, as ho Ihiiihs, of a generation, which 
allows time for a new set of actors to couio on tho hoards.^ 
Now, the natural way to proceed to answer the question would 
appear to he the way of tho new Historical School, namely, to 
try to trace tho history of each set of phenomena dining past 
generations down to the present time, to ascertain the train 
of causes, to summarise present conditions, and, if we would 
hazard predictions as to the futiu'o, to point out present 
tondoncies, and finally to make a provisional calculation as 
to what may likely follow from present facts and tendencies ; 
to do this and to do the like in the case of each of tho greater 
.social interests. 

But if several historians did this — for no one man would be 
competent to do it — ^it might perhaps he found that in each 
department — art, religion, philosophy, positive science, inven- 
tion, government, the chief categories of the human spirit, 
as they are the larger social interests — the changes and im- 
provements have been due to men of genius appearing ; that 
the present generation, tho present state of society, produces 
tho next — improved if abler and belter men appear, stationary 
i! they do not, or even retrogi-adc if tho type of leading spirits 
ill each is inferior. Some such law of human development 
it might bo possible to lay clown. But, put in tl^.^jvay Mill 
puts it, the problem is hopeless and unanswerahle. 

Ho has even a vague ftoling that tho problem is T#rdngly 
' Jjogie, Tol. ii. p. 607. 
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put and inoapablo of solution. He says : “ In the (lifficult 
process of observation and comparison which is hero required, 
it would evidently he a great assistance if it should happen to 
be the fact that some one element in the complex existence of 
social man is pre-eminent over all others as the prime agent 
of the social movement. For we could tlien take the progress 
of that one element as the central chain, to each succes.sivc 
link of which the corresponding link of all the other pro- 
gressions being appended, the succession of the facts would by 
this alone ho presented in a kmd of apoiitaiioous order, far 
more ne.arly approaching to the real order of their filiation than 
could he obtained by any other merely empirical prooess. 

“ Now, the evidence of history and that of human nature 
combine, by a striking instance of coincidence, to show that 
there really is one soeial element which is thus predominant 
amoag the agents of the soeial progrc.ssion. This is the state 
of the speculative faculties of mankind, including the nature 
of the beliefs which by any means they have arrived at ' con- 
cerning themselves and the world by which they are sur- 
rounded." 1 

Thus then, in brief, progress depends on the state of the 
speculative faculties, because scieuces are created by the specula- 
tive faculty, and om' views on philosophy, religion, government 
depend on it, while invention and industrial improvement are 
limited by scientific knowledge, and even fine art is related to 
it, though the connection is less obvious. 

It follows from the predoniinance of the speculative 
faculties that the history of civilisation is reduced to a 
history of the progressive development of the human intel- 
lect. The history of humanity is the history of ‘intellect 
or knowledge in the race. This conclusion, which can he 
deduced from the laws of the human mind, is confirmed by the 
great facts of history, and thus it becomes a true scientific law. 
To quote his important words; “Every considerable change 
historically known to us in the condition of any portion of 
mankind, when not brought about by external force, has been 
preceded by .a change of proportiona-^' ektent in the state of 

1 Lotjie, vol. ii, p. SSl, 
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tli 0 ir knowledge or in tkeii prevalent beliefs. As between any 
given stale of speciilatinn and the correlative state of everything 
else, it was almost always the former which first showed itself, 
though the effects no doubt reacted potently upon the cause. 
Every considerable advance in material civilisation has been 
preceded by an advance in knowledge ; and when any great 
social change has come to pass, either in the way of gradual 
development or of sudden conflict, it has had for its precursor a 
great change in the opinions and modes of thinking in society. 
Polytheism, Judaism, Christianity, Protestantism, the critical 
[ihilosophy of modern Europe (not necessarily the German 
critical philosophy), and its positive science, — each of these 
has h(>(3n a priniiiry agent in making society what it was at each 
successive period, while society was hut secondarily instrumental 
in making them, each of them so far as causes can be assigned 
for its esistonco being mainly an innovation, not from the 
practical life of the period, but from the previous state of 
belief and thought. The weakness of the speculative pro- 
pensity in mankind generally has not therefore prevented the 
progress of speculation from governing that of society at large; 
it ha.s only, aud too often, prevented progress altogether, where 
the intellectual progression has come to an early stand for want 
of sufficiently favoiuahlc circumstances.” 

The problem of progress, thus greatly simplified, is reduced 
to the “ ascertaining the order of progression in the intellectual 
convictions of mankind, that is, in the law of the successive 
transformations of human opinions.” There remains lire grand 
question, Are these successive transformations of opinion 
subject to law 1 and the grandest of all, What is the law, the 
law of progress, which thus gathered and distilled from 
extensive inductions, drawn from the long past history of 
human thought and experience and confirmed by deduction 
from the nature of the' human mind, sums up the past of 
hmnan progress, aud by implication contains the future 1 

Now it appears that the law, when Mil was writing his Logic, 
had not been found ; he was still in search of it. But it was 
asserted by Comte (hat it had been formd by himself, and Mill 
was at first almost persuaded that the fact was so. What was 
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the law ? It is known as the Law of the Three Stages. The 
human mind, in considering the phenomena ol nature, has 
passed through three grand stages : in the first (which subdivides 
again into three), phenomena were conceived to he produced by 
fetiches, etc. ; then amongst the nations of antiquity by a 
number of different deities, national or tribal, or, as with the 
Greeks, hy deities having different provinces of nature under 
their direction, — the winds, the lightning, the sea, etc. ; while 
with the Jews all these deities become merged into one 
supreme Deity. Those three successive .suh-stagc.s are ktiown 
as the Theological stage of Immau conceptions and of the, 
explanation of things. 'Die next stage, which come.s in due 
course of time in all civilisations, is the Metaphysical, when 
a superior order of minds becomoh dis.5atisiicd with tlie Lest 
thoologiQa.1 explanation, and tries to explain them by “ entities ” 
behind or within the phenomena. This stage was reached 
amongst the Greeks hy the philosophers about the time of 
Aristotle, and in the Western world in the Middle Ages, when 
the nascent science was filled with vicious metaphysical and 
soholastio entities such as “vital force,” “Nature’s horror of a 
vacuum,” etc., mere fancies or fictions and abstractions turned 
into realities by the schoolmen and followers of Aristotle which 
clogged the efforts of genuine scientific inquiry. This state 
of things went on till the Baconian reformation, when Bcienoe 
became finally enianoipated from bad metaphysics. Tlie theo- 
logical view of things, with its crude explanations, still con- 
tinued, however, outside science, which metaphysics was still 
endeavouring to soften and make less rude and anthropomorphic. 
At length appeared a philo.sopher (Hume), a metaphysicun 
even, endowed with the Positive spirit, who boldly asserted 
that the notion of cause itself was fictitious and illegitimate, 
that what was said to he causation was mere invariable ante- 
cedence and succession. 

Two facts are so related that one invariably precedes and 
another follows. The first we call cause; it is said to cause 
or produce the second, as when fire is applied to |;unpowd6r 
we say the spark caused the explosion of the powder ; all 
really know is that when the spark is applied the other fact 



293 ENGLISH POLITICAL PHILOSOPHY 


follows. The busines.? of .sdanco in the sphere of physics and 
chemlsky is to ti’ace these invariable successions and sometimes 
invaiiable co-existences ; and in biology to trace these and 
further the invariable laws of structure, function, growth ; to 
say nothing about causes in the sense of productivity, but only 
as invariable antecedents. If these successions and co-existences 
were duly ascertained in all departments of inquiry, we should 
have a scientific or po.sitivist explanation of the universe. Any 
othor explanation, such as the theological or metaphysical, is 
fiction and fancy. This last stage, where the mind is satisfied 
with the ascertainment of invariable laws, invariable successions 
and co-existences, is the Positive Stage of knowledge. 

Phenomena and their laws compose the positivist conception 
of the universe. We .should not ask for its First Cause in the 
sense of its producer or creator, since we laiow nothing of 
cause but invariable .antecedent. But we might ask for its 
history in the past, as in geology or palceontology we ask for 
the past history of the earth. We are now, according to Comte, 
in the third and final stage, where our conception of the 
universe is this positivist one, having outgrown the infantile 
conceptions of the polytheistic and monotheistic stages, the 
improved but still vicious and unscientific conceptions of the 
metaphysical stage ; vicious, because fictions, palmed off on us 
for facts, were given as explanations of phenomena, and because 
it tended to backsliding to the worse theological stage in new 
and subtler forms. 

We have here the famous -Comtist Law of the Three Stages, 
the Law of Progress through the long past up to now. Our 
conceptions cannot improve farther, though we may discover 
more facts and laws respecting them. We have reached the final 
stage, and this very law of the three stages creates Sociology, 
the last and cimm of the sciences, which is to it what the 
universal law of gravitation is to astronomy. And corre- 
sponding to this state of the speculative faculties there will 
of course he, as there always was, a sympathetic and a corre- 
sponding art, a polity, and oven a religion, an art and poetry 
ffrea from its old theological and mythological follies, its 
Yenusea, Madonni^s, etc. ; and a religion which Comte did not 
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fully elaborate for Fionie years, but wliicb bo afterwards gave 
to tlio world as tbe Eeligiou of Humanity — ^the love and service 
of tbe buiuan species, great men, especially savants and philo- 
sopbers, taking tbe place of the old saints in tbe new calendar. 

There is a correspondent new era. Tbe industrial takes the 
place of tbe military era, which was suited to tbe theological 
stage, but not to the positivist, the age of positive science, 
which by her incessant discoveries and inventions ministers 
to industry and the creation and constant increase of 
wealth. The appropriate government is a republic for all the 
Western Slates of Europe. And the true leadens of the people 
are the new industrial chiefs, the great capitalists, bankers, 
and employers of labour. . These are the natural governors 
in an industrial regime as regards the temporal sphere ; while 
the spiritual power is to be in the Hands of real philosophers, 
that is, positivist philosophers, freed from all theological or 
metaphysical taint. 

Such was the issue to which the theory that the state 
of the speculative faculties governs all other interests led 
Comte, and such his scheme and prophecy for the future. 
But all this was not quite what Mill bargained for when he 
first hailed the positivist philosophy in 1842. Ho expected 
and looked eagerly for some “ law of progress ” to emerge from 
the history of the speculative faculties, or from the philosophy 
of history. What he expected he did not very clearly know, 
but that what did emerge was not what he wanted soon became 
pretty clear. It was a very remarkable generalisation, be 
thought. It threw a “ flood of light upon the whole course of 
history,” yet ho felt somehow a great disappointment. Meta- 
physics following theology- was to disappear. This would not 
have troubled him much, as his metaphysics was never more 
than skin-deep, mere p>sychology, the defence by psychology of 
Iiocke’s system or Berkeley’s idealism ; and this kind of meta- 
physics Comte might excuse, though he despised it. Where 
he really was taken aback was at the suggestion that progress 
was accomplished, that the definite and final stage of things 
had arrived, and that all people had to do henceforth was to 
get into and settle down in their proper place in the positivist 
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Byslom imilpr a ppaeeful posiiivisl, n'-guno, no higher 

]n'ospcnl, olfci’pd than the increase of positive Icnowleclgo; and 
all this for a man who hsliovorl in an indefinite and immense 
progress in the future, who believed that men W'cre only at 
the beginning instead of at the full and perfect day of their 
career. Mill had looked for some aspiring monition, some 
fruitful Etimulating formula in the law of progress pointing 
forward and upward, not one that glorified the present and 
bid us he happy and content mider a positive polity. He 
felt, with the poet — “ How dull it is to pause and make an 
end.” A sudden vision of the insipidity of Positivism, as of 
Benthamism formerly, seems to have come over his fastidious 
and aspiring soul. While prai.sing Comte’s law of the three 
stages, ho says, “I will not discuss the worth of his con- 
clusions, and especially of hia predictions and recommendations 
with, respect to the future of society, which appear to me 
greatly inferior in value to his appreciation of the past.” And 
shortly after (1845) we find him casting his hopes for a law 
of progress in another quarter. He turns to Guizot’s Lectures 
on History to see if there was there any better prospect of a 
philosophy of history or a more hopeful law of progress. 

§ 6 

Meantime he concludes hia remarks on the historical 
method: “AVhatever decision competent judges may pro- 
nounce on the results arrived at by any individual inquirer, 
the method now characterised is that by which the derivative 
laws of social order and of social progress must he sought. 
By its aid we may hereafter succeed, not only in looking far 
forward into the future history of the human race, hut in 
determining what artificial means may he used, and to what 
extent, to accelerate the natural progress so far as it is 
beneficial; to compensate for whatever may he its inherent 
irtcouveniences or disadvantages; and to guard against the 
dangers or accidents to which our species is exposed from the 
necessary incidents of its progression. Such practical insfcruc- 
ti5na, founded on the highest branch of speculative sociology, 
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will foi'in thfi nolilpbt and most beneficial branch of the 
Political Art.” 

We .see what great, not to .say chimerical, things lie expects 
from the .science. It is, however, clear to him that “even 
the foundations are but beginning to bo laid.” Nevertheless 
it was the aim of really scientific thinkers to connect by theories 
the facts of universal history ; “ and a general sy.stem of social 
doctrine,” it is felt, “should explain . . . the main facts of 
history.” Accordingly, “ a Philo.sophy of History is generally 
admitted to ho at once the verification and the initial form of 
the Philosophy of the Progrc.ss of Society.” For his own part 
he only claims to have pointed out the proper method of in- 
vestigation and of proof. To othens he leaves the achievement 
of the work. 

But have we yet got .such a philosophy of history as will 
explain the main facte of universal history 1 The fact is, the 
thinking and educated part of the public have grown some- 
what weary of philosophies of universal history, from which 
so much was expected early in tho century. They have 
learned that, on a subject so vast and various, extending over 
some three thousand years in time, and embracing twenty 
perished civilisations, in addition to the expanded civilisation 
under which we live, itself the result of a vast progression, 
only the larger events and personage.s, only what Hegel calls 
“ world historical events ” and persons, can be treated ; the 
rise and fall of empires, of religions ; the progress of .science 
and invention, and these not in detail but in outline ; and 
although a great thinker and hold generalisor such as Hegel 
may write an interc-stiug and suggestive hook on the subject, 
yet it leaves much scope for mere private predilection, 
accommodation to foregone conclusiona, to the writer’s own 
general system of thought, to prophesying after the event, 
not to ,say, in. the hand.s of others less scruj)iiIou.s and 
learned, to downright charlakinry. The re.sult has been 
that few attempts are now made to write a philosophy of 
univor,sal history, which Hegel attempted from the point 
of view of hi.s alwolnlo idealism, Comte from that of his 
pfwitivisin, and which Mill expecte<l to tit into his unwritten 
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psyciliology.^ Aiiotlier and a more iinpoilani/ i'cs.ult has hcen 
that the philotioplucal lii&torians who would deal sorioubly 
with themsclTea have seen the necessity of breaking up the 
problem dealing with all times and climos into the histories 
of a particular age (the Eenaissance, the Eeformation), of a 
particular leading people (Israel, the Eomans, the Greeks), or 
of a world event like the Ercneh Eevohitioii; or they give 
tts the history of progress in one country — a history of 
civilisation in Prance, in hliigland, or in Germany. 

The new historical school has carried out the process of 
dift'orentiation and simplification still further, but in a different 
direction. Instead of considering the historical movement of 
all the great social interests together, in all the progressive 
countrie.s of Europe, or even in a single country, the svriters 
have each addiessed themselves to a single interest or group 
of associated phenomena, aa law, or economics, or philosophy, 
or religion, or science, or political institutions, either amongst 
men generally or in a given community ; and they have tried 
to trace aa well the origin as the different stages in their 
course of dev elopment, together with their natural principle of 
slow growth, or accelerated motion under specific external 
action, whether of important individuals or other active forces. 
Eor-that each one of the above social interests has a history, 
a continued chain of causes and effects, which become further 
causes, or that according to the biological metaphor each 
presents the phenomena of change and growth like a living 
body, most im|uiror3 are now agreed, though it is also held 
that the analogy may be pushed too far, and not allow for 
what might he called paroxysmal or sudden growth, due to 
extraordinary events or men. There is development or change 
according to law, in which the great men or events may ho, 

* With the hiologist, like Hcibcrt Spencer, indeed, mere recorded 
human history counts for very little. History heoomes the natural 
history or erohition of the genua Homo through lower animal forms, 
tvud its subaequent improvement mider “the ati-uggle for existence” and 
adaptation to its onvironment. The Law of Progress heoomes “ the sur- 
vival of the fittest.” Prom this point of view a Philosophy of History 
in Mill’s or Comte’s sense is not needed, and tlio great events and the 
great men of history alike shrink in importance. 
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as Mill suggests, links indispensable in the chain, necessary 
causes of the growth, as when a Mahomet furnishes a new 
religion and new laws and institutions to a peoirle, thereby 
causing a sudden growth or development fruitful of further 
change, which otherwise might not have occuried. 

Such are now the aims and piaotice of the ablest historians. 
But there is little hope of any science of sociology arising from 
the united results of their labours, any more than from the 
ambitions efforts to solve the problem of history in its totality. 
At most, the labourers are oidy preparing materials for the grand 
science, when the master architect appears, in ease there happily 
resulted in each separate history of law, religion, iihilosophy, 
political institutions, science, invention, art, and literature, and 
the organisation of industry, some single law of progress, or a 
few such laws. 

§7 

Let us suppose it all done, and a good part of it is now done. 
Let us suppose a philosophical and full history of government 
from its first germinal appearance in the family or tribe to its 
present complex and finished form, which supposes also a 
history of institutions, in ancient civilisations as well as in the 
chief modern states down to the present time. Suppose again 
we had a similar history of law, its origin and main stages ; of 
the chief legal topics, property, contracts, the testamentary 
power, torts, and crimes ; as well as of the organs, the judicatures 
and tribunals, by which law is administered ; then of economics 
in ancient, mediaeval, and modern tunes, showing how the 
production and distribution of wealth and the means of 
exchange have begun, varied, and progressed. 

If we had these three histories fully written, we should have 
an explanation of the main facts of law, government, and 
economics as they exist to-day, as well as the causes of their 
chief changes and improvements. This work, needless to say, 
has not been accomplished, hut we are in the way of having it 
done as respects the leading countries. We have legal aitd 
constitutional, if not economical, histories. If, in addition, we 
could reduce existing law and government, and the facts of iu' 
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(lustry in Ilieir statical uondition, to sciences (iurispi'ucleiicc, 
political science, political econmny), and tlien show some 
empirical laws connecting them, iuier se wo might say that wo 
had something resomVjliug a science of society, a reasoned and 
connected explanation of the history and jirosont state of 
the things most essential for every society. Now, it is not 
difficult to show a close connection hetweoii the economic and 
juristic syKStema in a country, while the connection between 
law and government is manifest. And if we choose to call 
such a connected result sociology, I grant that a science of 
sociology is possible. 

Moreover, men have always tried in all societies to make 
devices to lesson their labour, to multiply their power, to 
make a given exertion more ciricient; their material progress 
and comfortable living has much depended on their success in 
this way, and they have attained most extraordinary success 
— a success largely dependent on the co-operation which society 
affords. We might therefore include along vnth political 
economy a philosophical history of the principal inventions 
and discoveries. It need not be a long one, except as regards 
the past hundred and fifty years, during which inventions 
have been ever increasing in number and complexity j still 
it would be a truly formidable task, even though the sociologist 
need only concern himself with the revolutionary and epoch- 
making inventions and discoveries, — those associated with great 
names, — and might reject the minor ones. After the first 
simple inventions of primitive times, the plough, potter’s wheel, 
spear, canoe, he would be concerned chiefly with letters, print- 
ing, gunpowder, the mariner’s compass, steam engine, the larger 
discoveries of the last century, and the telegraph, telephone, 
etc., of the present. 

All these things — law, government, industry, and the aids to 
industry — .are shown in every society, are necessary for every 
social organism for existence, the latter in higher degree for 
comfortable existence. But from the beginning — a remarkable 
fact— -we find in all societies also religion, belief in invisible 
spirits, and religious ceremonies and customs iu consequence, 
we may therefore regard man as a religious being, and religion 
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as one of the psf.ontiiil features of society. It has alway.s oxi.sted, 
iiurl usn.illy with a special class set apart to pcifuriii the litcs 
and ceremonies ; and relifpon, wlrich iiatnrally finst eiitcrod in 
rude elementary form into rude and simple minds, ha.s ohuTigod 
and improved with the growth of men’s minds and with civilisa- 
tion. A history of religion is thus necessary, thengh. how the 
conceptions and generalisations, the conclusions to he obtained 
from it, are connected with tho-.e in law, government, and 
e('nnnmic.S, is not so easy to .see, and, unlos.s there is some con- 
nection .shown, sociology would be hottor without it, though its 
history is the most iiiterostiiig and important of all. No doubt 
it ha.s been a vital social interest. The Church has existed in 
every society as well as the State, Imt in later times a.s an 
organism separate from the other, and having different aim.s, 
the one temporal, the other spiritual. 

Then man is an artistic being, but it is only in society that 
he is induced to cultivate poetry, painting, sculpture. Art is 
fostered mainly in and by society, though the cesthetio emotions 
must exist first in the individual. Art begins rude and .simple, 
lilce all the rest ; it improves by effort, hut mainly by inspira- 
tion ] by exceptional men being born and encouraged and then 
instructing others to a certain extent. Art in all its forms is a 
social interest ; it ennobles and beautifies and elevates society, as 
it delights individuals. But is it necessary that its history bo 
part of sociology on its dynamical .side? We can see in a 
general way that its history depends on the aoeidental appear- 
ance of men of genius who appear by no law discoverable, 
sometimes in crowds together, sometimes not fur ages. But 
on the whole there is artistic progress within each nation or 
civilisation, which generally has to begin at the beginning, and 
improve through geniuses appearing, if they do appear. A 
philosophical history of art, of painting, music, poetry, and 
literature generally, or hetter, a separate history of each, would 
he valuable and interesting, and something of the Icind we 
already have. It is not clear how the results or the leading 
conceptions and generalisations can be put into any hind cf 
relation with the like eonoepliona and generalisations of the 
moi-e obviously essential and really connected social intoresU 
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Society has emotions, and aclraires the beautiful. And art and 
poetry flourish best where law and good government and 
abundant material wealth exists, so as to ensure a cultivated 
and leisured class capable of encouraging and enjoying art. A 
poor country will have little art, because it has no leisure. A 
rich country, on the contrary, like Rome, Greece, and the modern 
civiliaod nations, \Vill cultivate art. A few rather obvious 
generalisations can be made, but on the whole there is little 
connection between it and the other interest.?, except religion, 
by which it has been more stimulated than by anything else. 
Music, painting, architecture have vied with each other, have 
put forth their greatest efforts in honour of the Deity or deities. 
Rut on tho whole, though a high social interest, art does not 
'seem an integral part of a science of sociology. 

The chief social interest, and the central one which does 
induenoa all the rest, is the state of the speculative faculties, as 
Comte and Mill have stated ; the state of science and philosophy, 
let us say for brevity, science, as in their infancy they were 
one, and only became two in modern times. It is a fact, as 
Mill says, that increased soientifto knowledge changes religions j 
it is a fact that within the past three centuries it has wholly 
changed our conception of the universe ; that it leads to and 
gives new scope for inventions ; that speordative philosophy, the 
theory of natural law, revolutiouised Roman laws and improved 
our own ; that government has been profoundly affected by it 
in aU modern countries ; that Bentham’s utUitarianism has done 
for us more recently a similar service. The scientific spirit 
has affected invention, industry, religion, law, and government, 
everything hut art and literature, which it has only indhectly 
affected by its influence on religion, and by its furnishing 
hopeful and stimulating suggestions, and wonderful “fairy 
tales ” for art and literature to meditate upon. 

Since, then, it is the central social interest, and effects all the 
rest, perhaps the history of science and philosophy, the history 
of the hnman intellect, should be a part of dynamical sociology. 
But if so, it should be the history of the sciences in serial 
order as Comte gives them, — ^mathematics, astronomy, physics, 
ohfimiatry, biology, not of course a minute or exhaustive one. 
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like Whewell’s History of the Inductive Sciences. Tlicre should 
then follow a history of. philoso]ihy down to our times, when, 
instead of being based on vicious abstractions, it uses only con- 
ceptions having real and scientific contents •, but philosophy 
can only he considered a social interest in so far as it has 
improved law, produced ethics, and corrected religion and our 
conception of the universe and the Power behind or immanent 
in it. 

But if sociology includes histories, even condensed ones, of 
all those things, especially the last, down to our days, it would 
he a very formidable work for any single person to undertake, 
or rather a work impossible to achieve, if others did not 
provide materials in previous fuller histories; and those have 
not yet been provided in all departments. No wonder then 
that Herbert Spencer, who alone, since Comte, has essayed the 
formidable ta&lc of constructing the science of sociology, though 
he has given good and well-generalised histories of political 
institutions, of oerojnonial institutions, of industry, has shrunk 
from the task of attempting the same with the intellectual and 
ajsthetic histories, while he has only given us the early slage.s 
of the history of religion. 

But even if the task had been fully finished, and he had 
given us his generalisations from the history of science and 
philosoifiry and esthetics, the results would rather be parts of 
his Philosophy of Evolution than of a special Science of 
Sociology. Por the idea of science implies a unity, a body 
of connected phenomena, articulated together and reduced to 
unity, under one central principle if possible. In the present 
case we have diverse phenomena which cajinot be unified in 
their totality. If indeed religion and philosophy were abolished 
from the list as illegitimate subjects, then all the rest, except 
art, could, as we have seen, be connected with the scientific 
spirit and its history, and sociology might then include the 
history of these four, — government (including law), industry, 
invention, and inlelleut or the scientific spirit which governs 
them all.i There would thus bo a sort of unity, and all these 

^ The latter is voiy nearly Comte's view. But it la not Herbert Spencer’s 
who admits religion and pliilosopby as legitimate snbjoets of tliongliB. 
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satjects migti bs called sociology. But when religion, philo- 
sophy, and art are further introduced, I do not see how any 
possible unity nor consequently how a science can result. They 
may be placed alongside the other subjects. A common 
method of inquiry may he applicable to all, and a certain 
connection with the contemporary state of the human intellect 
may exist ; but that is not sufficient to moke such heterogeneous 
things into one science. And even if all the rest could ho unified 
under the hegemony of the speculative spirit, art will always 
ho found separate and irreducihlo, hecau.se the object of the 
latter is the beautiful, wliich is fundamentally different from 
the true, the useful, the just, all of which oro within the 
province of the intellect or spocnlative f.ieultios. 

There is, moreover, this further to he said, that, even if we 
omit gonoral history, a science that is to contain, ovon in 
outline, a history of all the science.'!, all the inventions, all the 
philosophies, metaphysical, moral, legal, and political, all the 
religions, all the fine arfci, all the languages and literatures, 
and which further requires a knowledge of tho general con- 
ditions and mutual relations of all these subjects of thought, 
is so impossible of realisation by any one single person, 
that it would require either omniscience or all the experts of 
the world pressed into the service to produce a sociology 
under this conception of it. 


§ 8 

But, under any conception, of it, sociology implies that social 
phenomena are subject to laws, just as in biology there are 
laws that never fail to operate. Now it would appear, since 
social phenomena depend on men’s actions, and these on their 
nature, and as men’s natures, their intellectual and moral and 
emotional qualities are wery different, and some men are of far 
greater force and stature than others, in one sphere, bending 
and controlling others* wills, or making a great invention that 
never would have occurred to the rest, writing a grand poem, 
laying the foundation of a soienoe, — -it would appear as if the 
cmftBe of civilisation and progress very nmoh turned on the 
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appearance of these euperior spnrits in these several sphoies of 
human activity, and that the rest hardly counted at all. 

It is certain that great improvements in laws and institu- 
tions were made hy superior minds — by lawgivers like 
Mann, Lyeurgus, Mahomet— even though the multitude might 
spontaneously originate customs from convenience. 

It is certain that the first inventions did not occur to every- 
one, nor the subsequent improvements. A rude plough or spear 
might have been invented by many, — ^not the invention of letter, 
nor the art of tempering metals, nor in later times the spinning- 
jenny, the steam engine, nor the electric telegiaph or the 
telephone. 

In like manner the foundations of the sciences themselves 
were laid hy men of original capacity, and they were improved 
by similar men. The same is true of philosophy in all its 
branches, and even of religion j its first founders were extra- 
(U'dinary persons, mostly thought to be divine or semi-divine; and 
the like, though in loss degree, applies to the great reformers. 

As for art and poetry, it entirely moves forward through 
men of genius, only that here there is no improving on their 
work, though they may arouse in the rest something of their 
own frame of soul. 

Still more, the oouise of universal history has appeared to turn 
at certain great crises on the appearance of one man — a Julius 
Ceesar, a Constantine, a Malmmet, a Charlemagne, a Luther, 
a Napoleon, a Bismarck. Now if all this he so, the history of 
progress would seem to turn very much on suoh men. Any 
law of progress that can he laid down, it would seem, must 
he in a special manner connected with them. They are great 
social causes. They are great sociological facts as Comte 
regarded them. They should be special matter for sociology 
to inquire into. To calculate the effect of what they have 
done, to estimate the chances of their appearance, to find 
hy what law they made their appearance in great numbers 
in the sixteenth and seventeenth centuries, while rarely one 
appeared for ages before ; why again a swarm of poetical 
geniuses appeared early in this century, after a barren and 
dreary century in poetry, — such as these should he amongst 
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tho problems of the social science, or at least of the pliilo&ophj _ 
of history, as they are the most interesting, whether so con- 
sidered or not. 

This question of great men in their relation to progress was 
raised hy Mill a long time after his speculations on sociology 
in his LoQic. About 1860, in a later edition, he raises it for 
the first time with reference to Buckle’s History of CAoilisation. 
Ho has learned somewhere that the course of civilisation has 
turned on the appearance of great men, and he pauses to 
consider how tho fact can bo reconciled with tho reign of 
general law in tlie sidierc of social phenomena, and in history, 
which imi.st he viewed as a natural scries of events without 
anything mysterious or providential. His solution is that 
“such nmn may be indispensable links in the chain of causa- 
tion by which even the general causes produce their effects " ; 
and he add.s, “I believe this to bo tho only tenable form of 
the theory. Without Iilahoniet no Averroes or Caliphs of 
Bagdad or Qordova ; without Newton no Newtonian philosophy, 
at least until there had been another Newton or his equivalent. 
It might have been produced, perhaps, in successive steps by 
inferior men coining after him. But even the least of these 
steps required a man of great intellectual superiority.” The 
influence of a great man (or of a good ’goVernment), of a 
Confucius, 'Lyemgus, Luther, Theraistocles, Julius Cmsar, he 
allows, hut. he thiuk-s their influence tends to become less as 
compared with the broadening stream of other forces, and with 
the result that historical science becomes less subject to the 
disturbing influence of great or revolutionary characters. 

He is doubtless largely right as to Uiis. Great men will 
play a less important, less decisive part in the future course of 
civilisation, hut I should he disposed to give a different reason 
for it than that which he assigns. 

The fact is that the kind of great men that have been 
needed in the past to lay the foundation, to construct, and all 
hut complete tho different sciences, ovill be no longer necessary 
for this pact of progress or civilisation. A Newton is no longer 
necessary now that his work i»- done luvd astronomy nearly 
a oomploled soieno^ and if a man like Ifowton wore now born 
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he ■would not find adequate scope for his genius. The like 
holds in the mathematical, physical, chemical, and hiological 
sciences, though perhaps not to the same degi’ce. The work 
of the Laplaces, Youngs, Faradays, Lavoisiers, Dartrins, 
Joules, and Kelvins, of the creators, is largely done, and 
only the lesser work now remains to be done. Only the 
gleanings of the harvest are to be gathered, except perhaps in 
chemistry, where a new element with new possibilities eon- 
nectod with it may still remain to he discovered; or in 
physiology, where there is still soiiao work left for another 
Claude llurnard. 

Again, if a potential Columbus were to come, there would 
he no New Worlds for him to discover ; the most he could hope 
to do would be to reach the North or South Pole, or penetrate 
to one of the few remaining unvisited parts of Darkest Africa. 

It would he hazardous to affirm that there will be no 
more great philosophers after Kant and Hegel, especially as 
able men are stiU trying to construct new systems, but 
perhaps it would be safe to say that there only remains to 
incorporate ■with the best past speculation the results and 
conceptions of the physical and chemical and biological 
sciences to get as far as men are likely to get in their concep- 
tion of the universe and of its cairse. Eut in moral and 
political philosophy discoveries certainly remain to he made, in 
spite of the fact that both are as old as Plato and Aristotle, and 
in particular that the ablest minds in England havo devoted 
themselves for more than two hundred years to the subjects. 
As yet there is little unanimity, in consequence little of what 
can he properly called science (though it may he called philo- 
sophy) ; less than might have been expected, especially in moral 
science, making all allowance for the complexity and subtlety 
of questions in their moral aspects that daily arise. More 
agreement is certainly required on the broader and rougher and 
more recurrent topics that concern law and politics as distinct 
from those relations of life which are too delicate and im- 
palpable to be dealt ■with by positive la-w or positive moral 
rules. In these cases moral science will always be a most 
difflonlt science to apply in practice, o-wing to the complicated 
ao 
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and sometimes contradictory considerations that have to be 
taken into account, where, in fact, there may he no rule 
applioahle to the case, neither the utilitarian rule, nor the rule 
of conscience, nor the rule of opinion. 

As for great poets in the future, such may come, as they 
have come in the past, hut the conditions do not repeat them- 
selves. Groat poets appeared in the Elizabethan age, partly 
because it was a hopeful and exciting age, — with new continents, 
new doctrines in leligiou, new tlioories of the earth and heavens, 
new learning, now sciences, — all conditions which can never 
again recur. Add the fact that the English language had 
bocoiiie a perfect instrument for the poet, and the national mind 
sufliciently expanded to relish his work, and we have a set of 
conditions specially favourable to the appearance of a great 
poet like Shakespeare, though they do not account for him — 
what science could explain him ? Again, at the end of the last 
century and first quarter of this, we had favourable conditions : 
a new love of nature (how produced w’e do not inquire) ; new 
golden and partly chimerical social hopes ; marvellous dis- 
coveries and inventions ; and aocordbgly we had many great 
poets — Burns, Byron, Coleridge, Wordsworth, Shelley; and 
the last who felt the new impulse, Tennyson, is only gone. 
When can we e.xpect another? It is not easy to say. Perhaps 
when the state of religious thought is more favourable ; when 
the materialism, scepticism, pessimism have given place to more 
robust beliefs; when faith, "all but lost in the doubts that 
darken the schools,” again emerges from its temporary eclipse, 
a great poet may again appear ; especially as nature is still as 
beautiful as when Wordsworth discovered her, and life is as 
varied, its tragedy as hearbshaking, and its comedy as interest- 
ing as ever. 

Great statesmen are loss to be looked for in so far as part of 
their work has been already done in the unification and con- 
solidation of the greater States, The work of Napoleon, of 
Lurcoln, of Cavour, of Bismarck, dirring the present century, 
does not require to be done over again. But the great and 
populorrs States of the near future will give rise to new 
problems, both internal and external, and their conduct will 
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demand statesmanship, though it may be of a differeut order. 
Germany may require a statebman to maintain her nnity, as she 
needed both a great statesnian and a great soldier to achieve 
it. England may require one to effect the federation of her 
great empire j -while the very vastne.ss of the Russian Empire, 
with its points of contact with so many other States, both 
strong and weak, together with the peculiar character of her 
only half-civilised ninltitiide.s, will require statesmen and admini.s- 
trators of high capacity. Moreover, in .all these great Stales 
there are important internal questions as to th6 relation and 
welfare of the different classes which demand knowledge and 
wise and skilful handling; so that, on tho whole, one is inclined 
to think the call for able statesmen and rulers -will not he less 
urgent in the future than in tho pa.st. 

It is not quite the same os respects the great soldier, who 
will probably play a less important part in the future. Eor 
war has conferred on manliind nearly all the benefits it was in 
its nature to give. It has united men into large kingdoms 
and nations, within which the arts of peace and of civilisation 
have been fostered, and it has developed certain important and 
necessary virtues. It has largely done its nece.ssary work ; and 
were mankind solely governed by reason and the sense of their 
interests it should cease. At present there are less real reasons 
for war between civdLed States, though there may he some. 
There may he justifiable wars as of old, “ to preserve the balance 
of power,” to prevent one State from becoming too great, and 
therefore dangerous to the independence of its neighbours. 
Wars may even arise regarding the division and appropriation 
of the States of “ sick men,” whether at Stamhoul or Teheran 
or Peldn, though such wars ought not to arise, because an 
understanding can always be reached in these cases much 
better and much le.s.s expensive than a settlement by the sword. 
There might he a war between France and Germany, or 
between Russia and Germany ; still wars have diminished in 
our century since the Great War, and they will dimmish more 
in future, partly because the very success of science and in- 
vention in devising now methods of destruction tends to do 
away with thorn as too terrible and deadly, while the gelieral 
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pursuit of wealth and the mutual commercial intorosta of 
nations tend in the same direction. 

What we see in the past ia that progress in the chief 
branches of human effort has depended, in addition to the 
chances of history, on a succession of more or less great men, 
each succeeding one of whom saw farther and clearer, did 
better than his immediate predecessor. This applies to all the 
sciences, to invention, in part to philosophy and religion, much 
less to art. It is also true that a part of the process of civilisa- 
tion cannot ho referred to individual men at all, whether great 
or small. The slow evolution of language as a more perfect 
instrument of speech and thought wos not the work of any 
one, hut of many. The evolution of laws and customs uncon- 
soiously by people in general and no one in particular are other 
instances, Still, as Mill contends, the greater part of civilisation 
ia referable to the snocession of great men. And now it appears 
that in certain important directions we have got nearly as far 
as we are likely to get. 

We are perhaps within a measurable distance of the time 
when science will be complete, philosophy finished, and when 
the “ war-drum will throb no longer,” when in consequence 
neither the creative savant, original philosopher, nor the soldier 
of genius will be longer necessary or even possible for want 
of sphere : must we say that progress will he then finished ! 
that man will have then achieved his destiny on the planet, 
so far as improvement is concerned? In oue sense. Yes; and 
Mill's notion of indefinite progress in all directions, conceivable 
and even inoonceivable, ia visionary. Eor we know all the 
possible directions within which progress or effort is possible. 
We have already indicated them more than once. They are, 
science, government, ait, philosophy and religion, industry and 
invention. Now science is nearly completed, art in all its 
branches has probably already reached its highest culmination. 
We shall not probably transcend Shakespeare, or Beethoven, 
or Michael Angelo. We shall not get much further than 
Spinoza, Kant, or Hegel, though a system may appear which 
will give more life and reality and pertinence to their abstract 
thohght by means of conceptions supplied by science. This 



J. S. MILL 


309 


only remaina to be done, and it has been partly donej and 
when it is fully done, and when Biblical Criticiem has said 
its last word (we are nearing that issue likewise), in what 
direction can we go further 1 It would seem as if only inven- 
tion were left. Apparently we can have new inventions in- 
definitely, new practical appliances to increase our comforts, 
conveniences, and power over nature. 

Material progress is still possible, of the same kind as the 
steam engine, telegraph, telephone, and the thousand lessor 
inventions. Wealth can be increased and new processes 
discovered for creating more wealth. All the practical arts 
can he further improved, both those that add to wealth, com- 
fort, luxury, and those that add to health, such as medicine and 
surgery. The industrial organisation can be improved. Perhaps 
the social organisation which has spontaneously developed con 
also be somewhat improved. But here Mill, though he hopes 
for much, has in his mind a distinctly retrograde and indeed 
impractioahle and chaotic hope. He expects classes to ho 
more or less levelled and the great employer of labour and the 
great capitalist to disappear — a point on which Comte, who 
perceived the tenacity of a relation nearly as old as human 
society, the relation between master and servant and between 
employer and employed, had much sounder ideas. But hlill is 
right on one point. He thought that human character may be 
improved, which is true, though the work is slow, hut just 
because it is slow the process will occupy a long time. We 
have acquired much knowledge. We have amassed vast 
wealth. What is wanted is a wider diffusion of the results of 
civilisation — the knowledge and the culture — perhaps also the 
lessening of the inequalities of wealth, though not at all to the 
extent dreamed of by Mill. And he is again right in believing 
that we all want, the rich as much as the poor, an improved 
art of life, an art to teach us both how to make life higher' and 
better, and how to make the most of it both for ourselves and 
others; a kind of knowledge, a species of practical science or 
art in which we are all much unlearned, to which Mill refers 
in terms of high praise, hut of whose precepts he has taught 
us little. • 
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Until men arc morally raised, and until tliis much-needed 
art has been learned, it wiU be loo soon to say that progress is 
finished, and that all that men have henceforth to do is to 
settle down to count and enjoy their gains ; — though it is true 
that progress is mote limited, has le&a varieties than Mill sup- 
posed, and in some important directions has nearly reached its 
limits. 


§ 9 

We may say, finally, of Mill in relation to sociology that 
he had a very imperfect conception of the science he invoiced ; 
that he only caught partial and successive glimpses, without 
ever having a clear, oonaialout, and steady conception of it. 
In this particular field his mind was essentially barren ; and 
though he has been praised for liia discussion of the appropriate 
method of inquiry in the moral and political sciences, his 
view as to method is as vacillating and uncertain as his view 
of the subject itself. He was always on the lookout for some- 1 
one to give him light, and always in the end broke away from 
him. First Benlham in ethics and politics, then, his narrow- 
ness being discovered, Coleridge as a corrective j then he 
turned his eyes abroad to the German, Herder, to the French 
philosophical historians, Michelet, Guizot, Comte, the last of 
whom had, on the whole, the greatest influence' over him. 
Finally, in his wife he affected to discover the greatest philo- 
sopher of all, to whose “all hut unrivalled wisdom” he ascribed 
all that was best in his own writings. We see the same un- 
steadiness of view with regard to political economy, which he 
considered as a hranoh of sociology. We note first his reverent 
admiration for Eicardo as the “creator" of the science] then 
we observe his doubts and corrections of Eicardo’s doctrines 
in. his own work] then the throwing over of two of hie 
own fundamental theories, which had been attacked by Mr. 
Thornton ] his change of view as regards peasant proprietorship ; 
his advocacy of co-operativo production rmder the influence of 
Louia Blanc and tlie Owenites, which, if his views had been 
correct and his predictions fulfilled, would have resulted in a 
vast social and economic revolution ] lastly (and this is only 
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a further extension of his views on co-operation), his surreniler 
of the whole existing economic and industrial structure, including 
private property, the slow evolution of ages, to the views of 
the Socialists.^ It has indeed been well said by Dr. Ingram, 
after Eoseher, that he had not the true historical intellect, 
for history puts its most emphatic protest on these opinions. 
But he is really a remarkable social philosopher, and unique, 
for his facility in changing his views, philosophers being u.siially 
BO obstinately wedded to them. 

This as regards .social and economical theories. Something 
similar holds, though to a less extent, as regards his view of 
morals. He accepts Bentliam’s utilitarianism and does battle 
for it against all comers ; against Professor Sedgwick of Cam- 
bridge, a poor champion, whom he leaves dead upon the field; ® 
against Dr. Whewell, a formidable fighter, whom ho has met 
in other fields, but over whom he appears to get a decided 
advantage in his defence of utilitarianism as the morals of 
progress as opposed to intuitive morality, the morals of pre- 
judice and reaction, for so he respectively regards them. 

But, very strange, a few years after, when writing his 
Utilitarianism and giving his own version of it, wo find that 
he has been largely converted by Dr. 'Whewell and other such 
writers; he incorporates important portions of their system 
with his own ; claims conscience and moral sense as part of it ; 
defends devotion and sacrifice, — all of which are wholly alien 
to Bentham’s utilitarianism. 

On democracy, however, he remained staunch. Still, in 
1861, when writing his Representative Government he discerns 
its dangers, and he is busy devising safeguards; and from 
the nature of the man it would seem that there was only 
required some resolute friend on the opposite side, like Carlyle, 
to turn him into the opposite camp. But at the time he had 
become estranged from Carlyle, and his wife's influence, who 
was of more fixed and fervent faith, held him fast to his old 

’ See his Autobiography, p. 321 ; but we do not know the precise date 
at which ho wrote this, and his latest works published during his lifetiine 
indicate rather different views. 

^ Lonid/m Smmio (1835), Keknhlished in JDiaserlations, yok i, « 
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clemooratic convictions while she lived, as the memory of her 
did after she was gone. 

But, indeed, provided democracy allowed a dear mistress 
that he loved called liberty, the right of each to the largest 
possible sphere for the expansion of his own itnique nature, 
to be free as much as possible from all restraints save what 
that nature presoiibod, he eared little for its possible attacks 
on property, so far as himself was concerned, though a good 
deal BO far as regards the puhUo. Give this sort of liberty 
to him and you assure the main thing ; take it away and even 
in celestial mansions the soul of Mill would have been in a 
prison. 

All else he was prepared to yield up for the common good, 
even private property, but not this : not the freedom of the 
individual spirit that, in addition to its relation to its fellows, 
feels itself a free imperial spirit in its own private spii’itual 
domain, that none should invade j with a unique personality 
that asks the largest space for expansion in its own way ; free 
as much as possible from the pressure of laws, much more from 
the yoke of general opinion in matters not concerning the 
public, but in which it tends to interference. This sphere, 
the sacred citadel of self, be wished more free from intrusion 
and invasion than the Englishman’s house ; and here ha was 
right, and in his httle book on Liberty he has spoken tha 
last word on this important subject 



IT. OF REPRESENTATIVE GOVERNMENT 
§ 1 

Ai'ter a long interval Mill again appeared before tlie public in 
bis Oonsiderations on Repreaeniative Government (1861), a 
work of the same nature na Bentham’s Plan of Parliamentanj 
Reform, because be pleads for further reform, but a mote 
systomatic work, going much beyond Beutham’s ideas and 
correcting some of bis mistakes. 

Since the appearance of his Princijples of Political Economy 
(1848) Mill had learned a good deal from the teaching of the 
new historical school, and something from disappointing esperi- 
ence. "We hear no more of the grand science of society, with 
its appended noble application to political art ; no more of some 
wonderful law of progress gathered from past history that was 
to govern and assure the future; no more of the elevation, 
material and moral, of the working classes, and the bringing in 
of the reign of social justice by the simple device of co- 
operative production, under which the lahoureis become tbeir 
own capitalists, with the consequent disappearance of the groat 
capitalist employers. 

His great expectations were disappointed, and he was himself 
somewhat disillusioned and sobered. Still it is a great thing 
for a man to have wished to save mankind, and to have 
devoted twenty years of enthusiasm to the task, even though 
he fails. It is a good thing to have aimed at solving the 
formidable and ever-present problem of poverty, even by so 
unlikely a means as Maltbus’ principle of population ; to have 
wished to raise the condition of the toiling many, though by 
a chimerical scheme of co-operative production ; to have desired 
to point out tire path to truth* and well-grounded belief, though 
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by bucL impromisiiig means as a new theory of logic, in which, 
as regards the most important half of his subject, the whole 
field of moral and political science, he shows himself in a fog 
as to the nature of the subject, and still more as to the logic 
of it, the appropriate method of inquiry and proof. 

He had reached the age of disillusion in most men whenl 
wilting the Representative Government-, and the hook showsi 
some signs of it. It is set to a much more modest key than 
his two former ambitious hooks ; it has no great hopes ; there 
is no jubilation at the coming triumph of democracy, hut, on 
the contrary, some apprehensions that the labouring classes 
may try a shorter way to laise their material condition and get 
the command of capital than by his plan of co-operation, which 
he appears to have forgotten. On the whole, it is a good 
and sensible hook, marked by clearness, common-sense, and in 
places by a certain practicalness, due rather to the permanent 
ofiScial and his contact in the India OlBce with political ques- 
tions in their living and actual state, than to the speculations 
of the political thinker. Only in two places his old tendency 
to illusory hopes stUl appears : where lie expresses his faith in 
the educating influence on the citizens of some participation in 
political functions and political discussion, and again where he 
tliinlcs that the representation of minorities and plural voting 
would bo an effectual check on possible democratic tyranny. 

Kepresentative government is ideally the best, be thinks. 
But a preliminary question arises. Have people any choice in 
the matter of their government! Can they choose the best 
government, if only they were assured of what was the best! 
For if not, there would seem to be little profit in proving the 
merits of a particular kind. And there is a school of political 
thinkers, the new historical school, which holds that a form of 
government is the result of a people’s history and temperament, 
is the outcome of the strongest and most influential social 
forces j and that a people must accept the government they 
End themselves under as the most suitable and the best for 
them; that " aonstitutions are not made, but grow”; that, 
therefore, groat revolutions and organic reforms in governmont 
are evils ; finally, that nothing <an he done by legislation or 
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constitutional changes, except to mitigate the evils that accom- 
pany all kinds of governments. And he might have added 
that the same school holds that law is a necessary evolution, 
largely popular in origin, much the same under whatever 
government, and hy consequence that laws, as well as govern- 
ments, are, after the long hnman experience of the species, 
nearly as good as they can be, though new laws may he 
required for new circumstances. 

The general view of the historical school was at first very 
distasteful to the ardent and reforming character of Mill, full 
of Utopian hopes of progress to be made solely by the reform 
or abolition of “had laws and institutions.” For aceoiding 
to this view the had laws and institutions are half absolved, 
sometimes are relatively good, so that the reformer’s enthusia.sm 
is cheeked, and he must in reason carefully weigh and select 
before he attempts to destroy. In fact, the new school is 
largely a justification of Burke’s defence of society and existing 
govarmnents, as contained in his Befections. Accordingly 
Mill sets himself to combat the views of the historical school 
in the first chapter of his hook, “ On Forms of Government, How 
far a Matter of Choice ” ; hut in fact he is half -conquered hy 
them. StUl he continues to argue. He denies the position of 
the historical school, that “forms of government are not made, 
but grow.” The form of government is a matter of choice, of 
will and purpose, if three conditions are fulfilled. “ The people 
for whom the form of government is intended must he willing 
to accept it; or at least not so uuwilling as to oppose an 
iusurmountahle obstacle to its establishment. They must he 
willmg and able to do what is necessary to keep it standing ; 
and they must ha willing and able to do what it requires of 
them to enable it to fulfil its purposes ” ; the word “ do ” 
being used iu a wide sense, including to “forbear” from 
doing anything opposed to these conditions. 

These are large concessions to tire historical school, or as he 
prefers to call it the “naturalistic theory of politics.” It 
results from them that some races, like the Swiss or the 
people of the United States, could not endure a monarchy ; npt 
others, such as the Eussianls, the Turks, the Chinese, th8 
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Hindoos, Asiatic peoples in general, a constitutional monarchy 
or a republic. Others, again, may prefer a free government, 
yet if they are unequal to the exertions necessary to preserve 
it, or will not light for it if it is attacked, or if they allow 
themselves to be cheated out of it and lay their liberties 
at the foot of a great manj — in all these cases they are 
unfi-t for liberty. A rude and warlDce people may requite a 
despot to keep them in order j a timid, passive people, like the 
Hindoos, for the opposite reason, need a master or a paternal 
ruler. In parts of Europe where the people are revolted by an 
execution, hut not shocked at an assassination, the public 
authorities must be armed with sterner powers of repression. 
But again, and this strikes nearer home and concerns ourselves : 
“ Eepresentativo institutions are of little value, and may be 
a mere instrument of tyranny and intrigue where the gener- 
ality of electors ... do not bestow their suffrages on public 
grounds, but sell them for money or vote at the heck of some- 
one who has control over them, or whom, for private reasons, 
they desire to propitiate.” 

It would seem to follow from these considerations that a 
people has small choice in the matter of its government, and 
cannot easily be induced to embark on untried political paths. 
But Mill thinks that people can learn new things, can entertain 
the idea of new and better political institutions, the power of 
[adaptability of the people being " one of the elements of the 
question” ; and this last would seem to be borne out -by the fact 
that in tliis century most of the older and more civilised 
nations of Europe have adopted parliaijentary institutions 
more or less after the British model. 

To the objection that "political forces are not amenable to 
the direction of politicians or philosophers, that the government 
of a country is fixed and determined beforehand by the 
distribution of the elements of social power,” and so much so 
that whatever is the strongest power in society will obtain the 
governing authority, Mill replies that the statement is true, 
but requires limitation. The strongest power cannot mean 
more numhers, mere thews and sinews, because in that sense, 
as the people are the most numerous, pure deinooracy would be 
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the only govemment. must be 

added j but even then, though nearer the truth, it would not 
be the whole truth, for a weaker party in numbers, wealth, and 
intelligence, by the mere possession, of the government may 
long maintain predominance, though the position would he one 
of unstable equilibrium, which, if departed from, could not be 
easily restored. 

There is a stronger objection, he thinks, to the historical 
theory of government. Those who wield the power in society 
are influenced by opinion, and a person of strong beliefs is “ a 
social power equal to ninety-nine who have only interests.” 
A philosopher who can persuade 2moplo that “a certain form 
of government, or a social fact of any kind,” is preferable, has 
done much towards ranging tlie power of society on his side. 
Time may do all the re.st. When the first martyr was stoned 
at Jerusalem Iris party was the strongest, for so it turned out. 
Luther, at the Diet of Worms, was a more powerful social 
force than the Emperor and all the princes assembled. And in 
politics “speoulativa thought is one of the chief elements of 
social power.” The eighteenth century in its second half 
showed liberal reforming princes and emperors ; even the pope 
was a refomer, while the Prench noUesss were penetrated 
with the new liberal philo.sophy that was to destroy them. 
Moral conviction, aa well as speculative thought from which it 
usually results, is a social force. It aboli.shed negro slavery. 
When the educated jiortion of the comnnmity are convinced 
that “ one social arrangoinent or political or other institution is 
good, another bad, very much has been done towards giving 
the one and withdrawing from the other that preponderance of 
social force which enables it to subsist” ; because the educated 
classes have much influence over the uneducated portion of 
the community. 

We have here a great advance on the absolute position, and 
the abstract method of Hobbes and Locke, the latter of whom 
declared that in no case was absolute government legitimate. 
With the historical school, as with Mill, who so far agrees, it 
may he the best, it may be absolutely necessary, and therefof 
legitimate. He is still more away from the position of Hobbes, 
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■who in all oases prefers an absolute goTernment to a represen- 
tative one, and -who defends his tIo-ws by strilring reasons, 
According to the new vie'w, -what is best for one people is not 
therefore best for another. What is best e'wen for a particular 
.stage of one people is not best for another stage of the same 
people. Eepresentative government is ideally the best for am 
advanced people, but not for all such, e.g. not for a people 
like the French. Even -ivith the few nations which it doe.s auitj 
it requires safeguards to prevent it from being a bad, nay, tha 
■worst government. And these views of the relativity of the 
kind of government to the people and their stage of progress' 
he tells us he had learned from the historical school of this 
century, though as a matter of fact they had been vaguely 
anticipated by Bui'ke. 

§ 2 

He next raises the question of the true criterion of govern- 
ment. How are we to judge what is a good government, what 
is a had onel The criterion cannot be that it har monises 
order and progress, as Comte asserts, or permanence and pro- 
gression, asXlWBTtage puts it. For what do we mean by order 1 
Is it obedience? This is indeed a condition o f obtai ping njdip.T 
good from a gov ernment, but not a goodTin itself! But perhaps 
orarar'nmflus thecessStion Of "private' quorreisj as manifested in 
a law-abiding people. This sense, like the former, expresses 
merely a condition of government which may be fulfilled, aud 
yet the governmeut may be of the very worst kind. 

Suppose we define order “as the preservation of all kinds and 
amounts of good which already exist, and progress as consisting 
in the increase of them.” But in that case the conditions of 
progress and order are not opposed hut the same, the only 
difference being that more is required for progress thau order. 
The same qualities in the citizen, the same social arrangements, 
a good institution of police, a good judicature which promotes 
order, is also one of the things most conducive to progress. So 
of a good system of ta.xation and finance. Consequently these 
not two Opposed ends of good government, since progress 
'^implies order. 
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Shall we, then, say progress alone is the end of governmeut 1 
It is, in fact, “ metaphysically defensible ” to say so j but it only 
suggests part of the truth, though it contains the 'whole. It 
suggests impioYement, while it is just as important to prevent 
decline ] the same causes, the same qualities, being required for 
both. 

Since, then, the commonly accepted division of social require- 
ments into order and progress is imsciontiiic, wo ask, What are 
the ends that a good government should propose to itself? The 
best government, according to Mill, is i l in.t '^vhieh hcs^ tends “to 
promot e the general mental advancement bf 'the communif^ 
including under that j^fnsolidvaiicemefit ih”mtellect, in virtue, 
and in practical activity and efficiency”; and which hesi 
organises “ the moral and intellectual and active work already 
existing, so as to operate with the greatest effect on public 
affairs. . . . Government is at once a great influence acting on 
the human mind, and a set of organised arrangements for public 
business ; in the first capacity, its beneficial action is chiefly 
indirect, but not therefore less vital.” Any government Avhich 
does these two things heat — which raises the mental nature 
of the unit, and which employs the best means for the public 
business of the State — is best. 

As to these two, the last, he tells us, is neatly the Sam^ 
under aU governments and at all times. Laws of property' 
principles of evidence and judicial procedure, systems of taxa.^ 
tion and financial policy under all civilised governments, tend to 
be assimilated.^ They are related to certain sciences — general 
jurisprudence, principles of civil and penal legislation, political 
economy; and there is a tendency in the most enlightened 
governments to follow the precepts suggested by these sciences. 
Of course they would not apply equally to all states of society, 
but they could be adapted to any where the rulers were so far 
advanced as to understand them. 

B is far otherwise in regard to the other function of govern- 
ments as a means of raising the charaoter and intoHigence of 
the governed. Trom this point of vie-w institutions and govern- 
ments require to be "radioallj- different,” according to the degt^ee 
* Chap. ii. p. 85. 
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of advancement of a people. The government that would snit 
advanced ■would not suit haetward races. Races and tribes 
exist in all stages of advance, some being little above the lo'wer 
animals ; and the kind of government is the most important of 
the agencies, next to religion, in helping them to advance 
further. The one thing needful in a government is that its 
action is “favourable, or at least not unfavourable, to the nextj 
step -which it is necessary to take in order to raise them to a 
higher level." 

Hence a people in a state of savage independence needs an| 
absolute ruler. Even to reconcile brave races to monotonous 
industry instead of to -war and rapine required a despot, and 
even one who would compel them by force to labour. Slavery 
was even a neoe.ssary institution at one time (and, according 
to some, marked a stage of advance on the previous system of 
the massacre of prisoners). But to lift higher a people in a 
state of slavery required a loss stern despotism than was neces- 
sary for a race of savages. They hove learned the lesson of 
obedience, hut, left to themselves, they are helpless. A paternal 
despotism after the pattern of the St. Simonian socialism, or the 
government of the Incas of Peru, or the Jesuits of Paraguay, 
best suits their ease. 

In general, the best form of government, from this point of 
■view, is that which mo.st favours further progress, hearing ia 
mind that progress implies conservation of the good aheadw 
gained, as well as the attainment of further good. Savage 
tribes progress when they have learned to obey, but not if the 
obedience makes them slaves. More generally, a goverumentj 
even though it might carry its people through one or two stages) 
would still be a had one if it unfitted them for further progress,' 
as the Egyptian hierarchy and the Chinese paternal despotism 
did, because imder them mental liberty and individuality were 
starved. It was just the opposite with the Je-ws, o-wing to the 
inestimably precious unorganised institution of the Order oi 
the Prophets, ttirough whom further moral and religious pro- 
gress wa.s made possible, and also with the Greeks, -whp bj 
thrir free play of mind nude progress in philosophy, science, 
and art. 
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On this question of the most suitable form of government, 
we must take into account not merely the next stage, but all 
possible future stages, Hence an ideal of the best form must 
be framed, that is, of the kind of government whioh would 
be most favourable to all future stages of progress, and all kinds 
of it, provided the necessary conditions existed to give effect 
to its good tendencies ; next, the mental conditions necessary 
in the people to enjoy such a government should he pointed 
out, as woU as the dofcols which ninko it unsinttble to some 
people. The ideally best form of government is some form of 
the representative system, though it is not of course adaptable 
to the cireumstances and mental condition of aU communities. 
He thus avoids the mistake of Locke and the political 
thinkers of past centuries, whose ahstmet and unqualified 
arguments would equally prove it the best government for 
Malays and Bedouins, or savage tribes untamable as tigers, 
except by a strong dominating personality, 

8 3 

There are some who thiivk (like Carlyle) that if a good despot 
could he always available, despotic govermneut would he the 
best. This MiU oonsidors a most pernicious misconoeption, 
and one fatal to all soimd speculation on government. 

It is supposed that under the good despot the best laws 
would he made, had laws would ho repealed j the most upright 
.judges would administer them ; justice would he pure, taxes 
light and equitable; the fittest persons would fill all offices and 
places of trust. Let us grant all this, though the concession is 
much. But the despot would have to be not only a good ruler, 
but an all-seeing one, to realise it alL Ho one man would he equal 
to all the necessary worlc of supervision, the immense work of 
administi’ation; he would therefore have to discern and to select 
many honest and able men to conduct business, also the few 
eminently able and honest men that could bo trusted to supervise 
wiihrever he could not do so himself. A man of extraordinary 
ability and energy is poatulatq^ for all this power of seleetiX, 
and all this lahonr—in fact, the good despot would shrink from 
*1 
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tlie herculean taalCj unless he fell that greater evils would result 
by his &o doing. Suppose even that wo had the good despot, 
wo have only one man of superhuman mind and energy managing 
all the afl'airs of a mentally jmssive people, who exercise no will 
or thought in regard to their collective interests. All is done 
for them, decided for them, by a will not their own, which 
under penalties they must not disobey. But what Icind of 
human beings would he formed under such a system ? They 
could not use their intellects on any speculative question that 
even remotely touched politics. They might, perimps, make 
suggestions on praotioal matters, which would probably not 
reach those in power or would not be regarded by them. Who 
in suoh circumstances would take the trouble to thinlc, when 
their thought would have no outward effect t and who would 
qualify for functions they could never hope to exercise 3 Mental 
exertion will not be made if no outward results are likely to 
follow. Still there may be some intellectual life under suoh 
a polity. The common business of life will call forth some. 
Savants may cultivate science for pleasure or profit. There will 
he a bureaucracy of public officials, who must receive some 
empirical political education. There may even be an organisa- 
tion of the best ability of the country in some special direction 
favoured by the despot, most commonly \yar. But the general 
puhUc remain without information and without interest on the 
greater matters of practice. Such knowledge indeed they may 
have, as one may have of a mechanical contrivance from reading 
about it without ever handling one. tEaMofaSCi iu suoh a case 
dwindles and dies for lack of nourishment j action is the food 
of feeling; and if there is nothing a man can do for his 
country, he will not care for it. Tho despot, as has been said, 
is the sole patriot in his country. Eeligion, indeed, remains, 
hut in suoh oiroumstanceB it ceases to he a social concern, and 
becomes a personal affair between man and his Maker, which 
shuts its votary as much out of human sympathy as sensuality 
itself. 

Philosophical speculation may perhaps remain for a few 
dunds “ who take an intelleotualninterest in. speculation for its 
own sake,” The great majority will give themselves up to 
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ranterial inlereats, and, these assured, to the “ amusement and 
the ornamentation of private life” ; all rvhieh means, if hi'-toiy 
teaches anything, that the ora of national dooliue has set in, 
that is, if the nation had ever reached any eunsiderahle degree 
of progress from which to decline. Thus Greece and Rome 
unchjr dc.spotism fell after a few generations into the stagnant 
condition of an Oriental Slate, which does not always mc.iii 
stupid tranquillity with, no danger of anything worse, hut 
pnjhahly conquest and reduction to .slavery hy ucighhonririg 
vigorous haiharians, who had maintained their freedom and tin' 
energies associated with it. 

Such are the essential tendencies of de.spotic government, 
unless the despot tempers his despotism, which a daspot may 
do, and by doing which he would do away with many of the 
objections urged against despotism. But this situation would 
invite a conflict between him and the people, which could only 
have one ending — that, namely, of constitutional royalty. The 
despotism would then be chiefly nominal, and would realise 
neither the advantages of daspotisra nor those of freedom. 

“ There is no dilBcnlty,” he thinks, “ in showing that the 
ideally best form of government ’ is that in whioh the sove- 
reignty or supreme controlling power in the last resort is vested ^ 
in the entire aggregate of the community ; every citizen not 
only having a voice in the exercise of that ultimate sovereignty, 
hut being at least occasionally called on to lake an actual part 
in the government, by the personal tlischarge of some public 
function, local or general,” “ 

Such a completely popular government, he thinks, is more 
favourable to present good government, and tends more tn elevate 
the mind and character than any other. This, he thinks, can 
he easily shown. For the interests and rights of the majority 
are only safe from evil at the hands of other classes or interc.sls 
if they are in a position to stand up for them, as they are in 
a popular government, and in that alone; and secondly, the 
general prosperity of a nation depends essentially on the self- 
depending, self-helping character of the people, and not on wlmt 

^ Jltimmiatin GoverUtnent, chap. iii. pp, 45-48, ' 

« Mid. V, 63. 
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otliera, including the agents of a ■well disposed despotism, can 
do for l.hem. 

Through the influence of these tivo principles lie argues that 
free communities were freer from social injustice and crime, and 
also more prospero'us than any others, or themselves after they 
lost their freedom. This is clear if 'wo contrast the free States 
■^vith the contemporary despotisms or oligarchies, “the Greek 
cities 'with Per.sian satrapies, the Italian Eepuhlics and the free 
towns of Flanders and Germany, with the feudal monarchies 
of Europe ; Switzerland, Ilolland, and England, -with Austria 
or ante-revolutionary France. Their superior prosperity was 
too evident even to have been gainsaid ; while thoiv superiority 
in good govornment and social relatione is proved by the 
prosperity, and is manifest besides in every page of history.” i 
It is true that in no nation had freedom been enjoyed hy 
all the people, not even in England or Ilolland. ^ But every 
extension of freedom is good, and the participation of all in tho 
benefits is the ideally perfect conception of free government. 

As to the comparative influence of governments on national 
character, the popular government is the best. A despotism or 
an oligarchy favo'uis the passive type of character, because it does 
not oppose them in any way, but is always obedient ; while the 
^government of the many favours the “uncontented,” aspiring, 
energetic type, from which all real improvements come. A 
popular government favours and tends to form such characters, 
who are neither happy under a despotism nor desired by 
the despot. It is a great mistake to suppose, as many do, 
that contentment, which, is sometimes a virtue, is to he found 
with the passive type and under despotic governments; far 
more likely there is intense envy at the success of the self- 
helpers ; — whUe even contentment itself is not a virtue, unless 
it be .contentment with material fortune an a necessary condition 
to its possessors in order to strive after higher things, or to 
improve ou’cnmstancea with which they are not contented. In 
this way Ireedom invigorates the character. Still more im- 

J Qottsmmmt, obap. iii. p, fi?. 

Srom which it may be do'ttbfced if*tho prosperity pf England was due 
to her freedofl) ohierty. 
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port.mt is the discipliiio of character wliich comes from the 
discharge of some .social, some public function, such a-, sitting 
on a jury, or taking a .share, however limited, in local guvoiaiuiciit. 
Doing suiuethmg for the public takes a man out of his own 
uaiTOAv life of routine and selfishness, while “if the amount 
of public duty assigned him he considerable, it mako.s him aii 
educated man.” Even more beneficial is the moral part of tho 
instruction afforded by tho participation of the private citi/.en, 
if even rarely, in public functions. “ He is called upon, while 
so engaged, to weigh interests not his own ; to he giudod, in 
case of conflicting claims, by another rule than his jirivate par- 
tialities j to apply at every turn principles and maxims which 
have for their reason of existence the common good ; and he 
usually finds associated with him in the same work minds more 
familiarised than his own with these ideas and operations, 
whose study it will be to supply reasons to his understanding 
and stimulation to his feeling for the general interest. He is 
made to feel himself one of the public, and whatever is for 
their heiiotit to he for his benefit. Where this school of public 
spirit does not exist, scarcely any sense is entertained that 
private persons, in no eminent social situation, owe any duties 
to society, except to obey the laws and submit to the govern- 
ment. There is no unselfish sentiment of identifleation with 
tho public ; every thought and feeling, either of interest or of 
duty, is absorbed in the individual and iu the family. The 
man never thinks of any collective interest, of any object to be 
pursued jointly with others, hut only in competition with them, 
and in some measure at their expense ; a neighbour, not being 
an ally or an associate, since ho is never engaged in any common 
undertaking for joint benefit, is therefore only a rival. Thus 
even private morality siiflers, ■while public is actually extinct. 
Were this the universal and only possible state of things, the 
utmost aspirations of the lawgiver or the moralist could only 
stretch to making the bulk of the community a fiock of sheep 
innocently nibbling the grass side by side,-” ^ 

Hence it follows that a free government is the heat govein- 
ment, and tho more of it, th» more who enjoy its benefits, »c 
* Si^esenlalive Gi>ve7 MiteiUf ohap, iii. p. 68. 
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better. But as it is impossible that all (be people of a 
eouiitiy or oTen all the people of a large city should directly 
participate in it, it follows that a smaller number must bo 
selected to represent the rest. Hoiioc the government must be 
ropre&enlative. 

§ 4 

Such is his proof that a popular government is the ideally 
best form of govornment for advanced races — a proof which 
consists chiefly in appeals to history and to principles of human 
nature to show that despotism lowers tlio oharaoter, and that 
free goyornincnt raises and expands it, whilo it is at the .same 
time more fnvourahlo to general prosperity and the interests of 
the greater numhev. 

The latter is probably true, but that it tends to develop a 
higher tyjie of character is a more doubtful matter. To take 
our own history. Is it certain that the average Englishman in 
the time of the Tudors, when the government was nearest to 
personal rule or to a despotism, was of an inferior type to the 
average voter of to-day 1 Was he not as stody and high- 
f spirited 1 If he let King Henry vin. rule him rather despoti- 
cally, it was because he wished to be so rnled ; it was with his 
own will and consent that he was so governed hy the able and 
energetic and strong-willed and high-spiiited prince, whom he 
further regarded as his protector against oppressive landowners 
who turned arable lands into paiitnres, as well as hia defender, 
along with Ins own good arms, against the Trench or the Scots. 
The lancashiie man had the martial virtues needed to stand 
firm at Elodden, and the Devonshire man, in Elizabeth’s reign, 
had the daring needed to “singe the heard of the King of 
Spain,” the most potent prince in Chrislendoin, at the Armada 
and afterwards. And did not the Englishman show his spirit 
even against the redonhtahlc Henry viii, himself when the 
latter taxed him too heavily, or interfered with bis religion, 
by lising in iusiirrection, which was tho old way of showing 
th^ the will of the pcoplp had got out of focus or coincidence 
mil the will of the king? Thcsivcrage man was probably a 
? holder, braver, more energetic character in the sixteenth cen- 
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tury than the man of to-day, because every man was then a 
fpotential soldier, lie was more patriotic, because he was often 
called upon to fight for his country, if not to give his vote, 
He was as good a father, husband, and neighbour; he had 
quite as much public spirit, even without sharing the limited 
franchise of the time. 

All this applies to Englishmen in the times of the Tudors, 
when our government was nearest to a monarchy or to a despotic 
rule. And on Mill’s principles the time of degeneration and 
decline should have set in. The despotism should have en- 
feebled the spirit, made men distrustful of themselves, wanting 
in the seif-helping virtues. It should, but it did not. On the 
contrary, never did they show so high and great a heart as in 
the fifty years after the Tudor dynasty had passed away. 

The whole seventeenth, century is one long proof of the great 
spirit of the English people, which on Mill’s principles must have 
been either produced or nursed or highly favoured by the 
century of Tudor despotism; and consequently such a partial 
absolutism favours high national character. There was a 
whole century of struggle with the Grown, in which the people 
were divided, some for the divine right of the monarch, some 
for the powers and privileges of the Parliament. The nation 
conquered their king and then grew sorry for it, and finally in 
a tempest of loyalty called back his son, and allowed him to 
rule as he pleased, provided he respected their religion, tlioir 
dearest interest; and the Stuarts might have long ruled if 
they had only been wise enough to let their subjects’ religion 
alone. 

Tlie point is, there was no popular government in Mill’s sense, 
and yet Englishmen never showed to greater advantage than all 
throughout that great seventeenth century ; and on Mill’s prin- 
ciples their high national character must have been fonned, not 
under free institutions, but ahnost under despotism. But the 
truth is that national character is a unique thing, the conjoint 
result of original difference of race, of geogi'apliical situation, 
of the influences of a thousand years of history, including 
particularly the influence .jjf wav and of religion. It S^not 
quickly changed, or changed in one generation, as Mill thinks, 
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where he spefiks of the Koman spirit heing so changed under 
the mild despotism of Augustus that they had no spirit to rise 
against Tibaiins. Tt is most certain, from the fact of heredity 
alone, that a type of character so remarkahle as that of the 
Eoinan, and the product of a thousand years of law and war 
and religion, could not possibly have changed fundamentally 
in a generation. Tlicao quick degeneratious happily are not 
possible, and Mill totally miscalculates the effects of govern- 
ments of all kinds upon national character, which is a stuhhom, 
massive thing, only very slowly changeahle. 

Only a new religion has power to modify it within a few 
years, or some mighty convulsion like the French Eevolution, 
which shook a whole generation of Frenchmen and French- 
women, the effects of which went to the inmost physiological 
fibre, affected brain and nerves, and, through heredity, affected 
their children, and made almost a change of type and tem- 
pcrainent in the French people, ^ which they have retained ever 
since, the result of heredity heing supported by a new moral 
atmosphere. Short of such agencies as these two, a national 
type of character does not easily or quickly change. 

It is a mistake analogous to that made in his Political 
Economy, where he supposes that the present industrial system 
of employer and employed could he quickly changed into 
universal oo-operative production, not seeing or allowiug for the 
vast strength and slow growth and wide and deep roots of an 
established system at once industrial, social, and legal ; always 
in a hurry for quick results, under his new delusion, the 
average unit, the working man, was to he wonderfully elevated 
by the simple means of voting, taking part in political dis- 
cussions or in potty local government. This was the one sole 
way in which he was to he educated. But is it not clear that 
men labouring all day and tired in the evening have Ettle time 
or taste for politics; that only those can attend to it whose 
time is unocoupied, that is, unemployed labourers, loafers, and 
men who dislike labour, tap-room orators, and the lower rank 
and file of professional politicians — types who are hy no means 

on this point Quinot'a interesting Hislcry 0/ the French lievoiu- 
Uan, vol. iii. 
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ideal products of tLe ideal form of goveriiineiiti There is 
nothing lofty or elevating in the lower walks of practical politics, 
and it does not promise much in the way of general education 
to the electors. Prohahly, so far as popular goverumout is at 
all a means of education, it will come from the teacliing of the 
leading politicians on certahi occasions, or the perusal of their 
speeches in the newspaper, or the instruction of educated persons 
in their noighhomhood, or pcrliaps of their weelrly newspaper. 
The men of light and leading can educate the electorate to 
some extent hy directly adclre.s.siug them, that is, they can give 
them light on political questions. And it is most important 
that they should do so in order to counteract the effect of the 
teaching of profe.ssional agitators and demagogues, the flatterers 
of the Demos. On the elementary principles of politics and 
on important political and social questions they can address 
their intelligence, and, if pains he taken, they can enlighten it 
a little. At present they aim too much at the man of average 
education, while they should aim much lower. No douht it is 
more easy for an educated man to addre.ss an educated than a 
comparatively uneducated audience ; hut the importance of the 
matter makes it well worth our politician making the attempt to 
descend to their level, and not to speak over the heads of the 
lahouiing classes. Politicians can do a little for their political 
education in tliis way, hut little or nothing for their moral 
teaching, except now and then when they are called to distri- 
bute school prizes and address the young. Moral education is 
for the clergy, the schoolmaster, the parents of the young, and 
for a man's own self when arrived at years of discretion. The 
discipline of life, the struggle for existence, educate him morally 
or immorally as it happens ; so that finally, in spite of all Mill’s 
talk about the elevating and moralising tendency of taking 
part in political or public fimctions, I do not expect that much 
good will come from that quarter. 

§ 5 

Even according to MiU Jiimself, representation is only^Ahe 
heal government under the three conditions before specified, 
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The people must be willing to accept it, willing, if necessary, 
to go out and fight for it, willing to do what it asks of them 
to fulfil its promises. It i.s only suitable for advanced races, 
and even if an advanced race like the Erench are willing to lay 
their hborties at the foot of a dictator, and allow and invite 
him to bo an absolute ruler, they arc not fit for liberty j it is 
not the proper gove/nment for such a people ; the truth being 
that Franco alternately admires both a Dictator and The 
Republic, and, finding ills in both, gets desirous of a change, 
which, as Hobbes has explained to us, is rather a general 
weaknes.s of nations. 

It comes to this finally with Mill that representative govern- 
ment is only fully suited to the Anglo-Saxon race, the Swis.s, 
and perhaps to the people of Belgium, Holland, and Italy. It 
is not suited for a nation of place-hunters like the Greeks, in 
whose case it merely serves to quarter on tho country a number 
of pensioners, to the increase of tho usual expenses of the State. 
It is not suited for the South American States in a state of 
ohronio revolution and “prommeiamiontos,” still less for Russia, 
Turkey, China, India. It is only the best government for a 
very few countries. Even with them, unless minorities can 
he specially represented, contrary to the principle of democracy, 
as understood hy Hobbes, Locke, Rousseau, Bentham, and 
even Burke, who foresaw and feared the danger of tyranny 
from democratic majorities, it is a had government, and may 
he the worst of all. These arc large qualifications of the 
merits of leprasentativc government. Let us examine thorn 
more closely ; but fust let us consider the proper fimetions of 
the representative bodies. 


§ C 

•^fThe moaning of representative government is that the 
whole people, or some numerous portion of them, exercise, 
through, deputies periodically elected by themselves,,^ the 
ultimata controlling power, which in every constitution 
miisf Ksidc somewhoie. This ultimate power they must 
possess in all its completeness. They must be masters, 
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wLenevor they ploafipj of all tlie opcialions of the govern- 
ment. ” ^ 

This i.s true. The people under il aio in the last report 
sovereign. All the altrihutcrf of .sovereignty are vested in 
them, not in Ling or Parliament. But they, from the nature 
of things, can only ezercise their porvor-s through agents or 
representatives, and their only direct act of sovereignty is the 
choice of these agont.s, and it may be the pre.s.siiig on him of 
special instructions (the exacting from him of pledges). The 
people, being too numerous, cannot directly make laws ; they 
cannot administer public business, except under municipal or 
local government; they cannot administer justice (save in the 
subordinate position of jurymen), they..oan _a ppQin.t the 
_r epres .(mtatiTO, who appoint the Prime Minister, who chooses 
his subordinate ministers and appoints the judges. 

And what are the proper fimotions of the representative 
hoclyl The answer depends on what kinds of busino.ss a 
numerous body of nearly seven hundred persons is competent 
to perform properly. “That alone which it can do well it 
ought to take pensonally upon itself.” With regard to the rest, 
its proper course is not to do it, but to take means for having 
it well done by others. 

It is thought, for example, to he its duty to vote the taxes, 
Yet it does not do so, it merely gives its oouseiit or refusal to 
items of taxation or expenditme propo.sed by the Chancellor of 
the Exchequer. The principle here involved affords a olue to 
the limitations and delinitions of the functions of representative 
assemblies. Being numerous, they are unfit to administer. 
No body of men, unless under tire command or direction of 
one, is fit for action. This is so even in the case of a husinosa 
board. But a body is qualified for deliberation and discussion 
whore a conflict of views prevails, as there does so constantly 
on political questions. 

A popular assembly is unfit to administer, or oven to dictate 
in detail to those who have the charge of administration, he- 
canso every branch of the public administration or service is 
skilled business with peculiar principles and traditional rules 
r UcpmeTtlalin Oovenment, p. 86. 
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requiring special knoAvledge, “ which does not come hy hitui- 
tion,” but experience. If an assembly interferes it is a case of 
uiBxperienoe sitting in judgment on expieriencp, ignorance on 
knowledge; so it would be even, if no interested or sinister 
inntive were present, but if otherwise there may be the grossest 
jobbery, worse than tlie worst corruption which could take 
place in a public ofBca 

The business of the assembly is not to decide matters of 
administration by its own vote, but to “ take care that the 
persona who have to decide them are the proper persona.” But 
they should never nominate the individuals, bocauae they never 
regard special qualifications. It is not closirable even that they 
should nominate the members of a Cabinet; they only at present 
virtually decide who shall be Prime Minister, or “who .shall 
be the two or throe individuals from whom he shall be chosen"; 
the other ministers being chosen by the chief, while every 
minister appoints lit persons to offices in his department which 
are not permanent. 

An assembly should not interfere in administration, though 
it tends to do so more and more. But, further, such an 
as,sembLy, .sometimes called legislative, is not even fitted for 
legislation, because law-making is a highly difficult business, 
requiring a trained mind and long study. This consideration 
would limit the work to a select few. Besides, every provision 
in any law should bo made with reference to all the rest, and 
the whole of any single law should harmonise with the pre- 
viously existing laws. These conditions cannot be fulfilled 
when laws are voted clause by clause. In legislation, no less 
than in administration, the proper work for an assembly is not 
to attempt to do the work for which they are themselves rmflt, 
but to see that lit parsons are put to do it. What is required 
in a civilised State is a small and select body, a commission of 
legislators, whose business should be to make the laws under 
the sanction and -wish of the Parliament- This work might 
ho done through the machinery of the Law Lords. 

TliPU'c remains, then, ns the propier office for a representative 
body, to watch and control and criiicise the government, to dis- 
cuss all subjects of public interest, and to indicate popular wants. 
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Thus then, finally, the proper business of the House of 
Commons is control, critieisin, discussion, not administration, 
nor logisl.ition. Parliament is properly, as Carlyle called it, the 
Grand iXational Palaver. In Mill’s view not only have the 
people no direct share in the government, hut neither should 
their deputies have any, unless the few of them who happen to 
he in the Cabinet. They have no tiue claim to make laws, from 
their ignorance of this mo.st highly difficult work requiring 
lawyers veisod in the actual law, above special and .sectiuiial 
int6re.sts, and even philosophic lawyers able to estimate the 
probable effect of a new law. Of course this relieving of 
members of their old functions would greatly obviate some of 
the objections of Hobbes against government by a body of 
orators. Put, then, the resulting government could scarcely 
be truly called Popular Government, when neither the people 
nor the body of their deputies directly govern. It would he 
rule by an aristocracy of talent. The real ruleis would he' 
the bureaucracy, the professional governors. It would only he 
popular government at three removes, at each of which its 
power dwindles, and finally it amounts to no more than the 
election of the Prime Minister, the real king. 

§ ’ 

Unless indeed the sovereign people should determine to assert 
and use directly in legislation its sleeping powers. And this 
it can "do, if only the majority are generally agreed to do so. 
They could change the constitution; they could eVeii change the 
civil law, because they could refuse to vote for anyone who 
would not promise to support their policy ; and if some mS ' 
were too conscientious to represent them on these terms they 
could find others who would. 

Tlui.s the majority of voters being working men, comparatively 
poor, Mill thinks it very likely that when they have the power, 
as they now have it, they may press for class legislation aa 
regards what they take to he their interests. Allow them to 
ho suffioiently intelligent to “ be awaro that it is not f of their 
advantage to weaken the security of property, and that it 
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would te weakoncd by any act of arbitrary spoliation"; yet 
short of this he thinks they might throw an unfair share or 
even the whole of the burden of taxation on the larger incomes 
and on “ realised property,” and having done so “ add to the 
amount without scruple, expending the proceeds in modes 
supposed to conduce to the profit and advantage of the labour- 
ing class.” 

It is no answer, he thinks, to say that these things are not 
for the real intei'ests of the mo.st nuiuerous class. If monarchy 
or aristocracy only followed their real intoro.sts they would not 
he such bad govemiueuts. They followed what they thought 
to he their interest, and the labouring class may he expected to 
do the same, namely, to pursue not their real ultimate interest 
hut “their immediate and apparent interest.” And no one 
Oan doubt, he thinks, that the pernicious measures above 
enumerated, and many others as bad, would be for the imme- 
diate interest of the general body of unskilled labourers, 

Some of the things that Mill mentions are very likely to 
be urged by labourers, and indeed more extreme proposals 
have been included in the resolutions of Trades Union Con- 
gresses. To place increased taxation on the rich is a very 
natural proposal, and in fact Parliament has thrown more 
taxe.s on the wealthy, both by raising the income tax and the 
death duties, though not for the purpose of specially beuefitiug 
labourers. Eut it is not easy to believe that the majority of 
the working classes would think that an indefinite iuorease of 
such taxation, not easy to distinguish from spoliation, could be 
spent on them in beneficial ways, whether in giving employ- 
ment to labour or otherwise. 

S Let us suppose, however, that a governuieut controlled by 
labourers decided not merely to tax inheritance as it now does, 
hut to tax it 100 per cent., to take all that a man loaves at his 
death as the readiest means of cheeking inequality, and to 
benefit labourers. What would he the result? One would 
he that what he would have bequeathed after death to his 
children (or others) he will give to them during life, so that 
unless the State can prevent gifts during lifetime there would 
be nothing for the government to take at death, But if a man 
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r.iniiot give to whomsoever ho please, including especially his 
children, ho will have small inducement to save and labour. 
Now, the power of gift is essential to the idea of property ; it 
might appear, therefore, that the only olTect of abolishing 
inheritance would he to promote gifts during life and to stimu- 
late luxurious consumption. The family would still posse.ss 
all the property of the parents, and would pass it on in like 
niauner during life. 

a ^ 

To avoid this nugatory rcsidt we must suppose the govern- 
ineut to take during life, at the fountain, the Wealth that 
otlierwise would escape by evasion. To effect its ohject of 
promoting equality, it would have to put on a heavy progressive 
income tax. What would be the result? It would depend 
on the amount, the percentage of the tax. Suppose, as some 
Socialists recommend, that all beyond a moderate income, say of 
£500 a year, should he taken by the government, the immediate 
result would be slackened energy, diminished saving, dismissed 
workmen, and increased luxurious expenditure for a time. The 
government would have armies of disbanded labourers to set to 
work, increasing more and more. But in the taxes it has the 
means of employing such labourers. If it competes with private 
enterprise, it would he beaten; it would therefore have to 
suppress the old system. It would have to reorganise industry 
and get managers and officials to direct the work. The reign of 
socialism would have come. And now is the Stale to pay all 
alike, managers and men, skilled and unskilled ? There needs no 
prophet to see the issue : equality in poverty, in misery, and in 
slavery; languor, listlessness, — an intolerable state by comparison 
with the past reign of hope and heart and luxury and splendour. 
The equality, if tried, wordd very speedily he changed. 

Unequal salaries, liberal enough to encourage managers used 
to a higher standard, and graded so as to draw out the energies 
of the superior and more efficieut labourers, would have to 
be given. The rights of property would have to ho allowed, 
including the right to give to another ; that is to say, we should 
have a partial reversion to the old system, which woul^ be 
more and more complete, ani which the lahoiu’ing classes would 
be the first to demand, from the poverty of their condition, as 
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conipaied witE -wlvat it was a slioi’t time before, (One sliorl. 
twelve months of the reign of equality would throw a great 
illuunnatioa on. many things, and would cure for the rest of 
the life of our species all desire for a return to it.) Our 
present system of private enterprise, private property, and free 
contraots is the result of a long evolution ; and any attempt 
at a fundamental change in the socialist direction, especially one 
hegianing with the confiscation of property under the name of 
taxation, is fraught with peril. The State may take a part, 
both of incomes and inheritances, for general State purposes 
and the weal of the State. What it now takes is not excessive, 
as it does not prevent the general incroabe of wealth. It 
would be niuoli otherwise if it oonaidorably inorSaaed ita 
demands, especially under the plea of beneliting labourers. 

As to legislative attempts to raise wages, which Mill speaks 
of ; these ace likely to he made, and labourers have as good a 
right to try them, as masters had formerly to lower wages 
by law, The chief objection to them is that they would defeat 
their own end. To fix a minimum wage can he done by law, 
but it would result in throwing numbers out of work — a cruel 
kindness — unless the government then employed them itself ; 
and this, we have seen, is the beginning of the road that leads 
to socialism, To lessen by law the hours of labour per day 
would have an injurious effect, that is, it would reduce wages 
in a corresponding proportion, and would not increase the 
demand for unemployed lahouieis. As to “ hostility to 
machinery,’’ the working classes have got beyond that, though 
it is quite likely a few would like '‘protection’’ where their 
own trade was hard pressed by competition. But the generality 
would not, heoauae they do not require protection for their 
paiticrdar trade. On the whole, we must trust to the eonunon- 
sense of the labouring classes, and their perception of their 
own interest, if not their sense of justice, to keep them from 
Bentham’s "sinister interest ’’j and if we are to judge hy the 
gmall number that support extreme socialistic or labour can- 
didates at general elections, our confidence in their common- 
sense and perception of their true jpterest would appear so far 
to he justified. Certain it is were it otherwise, that neither 
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Mill’s parUcular sciiemc foi representing minorities nor plural 
votes would be an adequate safeguard. 

If the labouring classes only ask wliat is just and reasonable 
and for tbeir own real benefit, they will get representatives 
from tie class above them to advocate, to press, and to carry 
them. But they must not press for what is contrary to all 
other interests, and especially their own; the only effect of 
which would ho, even if succes-sfiil for a moment, the preven- 
tion of what they may otherwise fairly hope to get under the 
representative system, and the overthrow of the system itself 
as well as their political liberties. 

Let the Demos put away evil counsellors, blind or self- 
seeking teachers, and seek out its tine leaders, able and honest 
men, who will assert their fair claims and legitimate interests, 
or else good employers in whom they have confidence, The 
latter are their “natural leaders ” in an industrial regime, as the 
feudal lords were formerly, and the best thing for the khour- 
ing class is to come to a fair understanding with them. 

A fait wage, a just share, is due to the worker. Interest on 
capital and employer’s or manager’s wage is due on the other 
side. This secured, the rest is for the labourers, and in general 
fully that amount is transferred to them, if we remember how 
many enterprises fail, how many employers make no profits, 
Where profits in an entire trade are above the ordinary rate 
the lahoiiters deserve a share, and competition tends to give it 
to them, though Trades Union pressure or a strike might give 
it sooner. On the other hand, if the unusual profits are due to 
supetior methods of production, whether through the employer’s 
possession of a patent, greater capital, superior business ability, 
or other differential advantages, the eztra profits as clearly 
belong to the employers. But the terms of employment 
should he a matter of agreement between them, and not of 
legislation, that is, in the long-run of force. 

§ 8 

A few words must suffice to Mill’s safeguards against th<J 
danger of class legislation by the labourers acting togetbor, and 
22 
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one or two otLer points of his political doetrino. He does not 
think goTernment hy a majority just or evm reconcilable with 
the idea of an equal democracy, unless minorities are repre- 
sented, as in aome such scheme as Mr. Hare’s, which he praises 
as “one of the very greatest improvements yet made in the 
theory and practice of governments.”! The proper check un 
the government of the majority is the instructed minority.. 
This minority, which should have representatives proportiorfSfi 
to its numheis, no matter how scattered, would naturally in 
Mr. Hare’s scheme look out for the most competent persons in 
the kingdom to represent them, so that they might make up 
for the smallness of their nnmher hy the superiority of their 
arguments. To this safeguard he would join another, by giving 
more votes than one to persons of superior intelligence, which 
might be presumed from their having passed certain examina- 
tions, or being active members of the liberal professions. He 
would even as a “temporary makeshift” give more than one 
vote to the owners of wealth ; otherwise, if education does not 
get the degree of influence that is naturally due to it, the 
benefits of universal suffrage would be outweighed by the evils 
attending it ; so that, in fact, he has come round to the opinions 
of Burke, who denied the right of “'a mere majority- told by 
'’EKS^ead ” ' to govern "a country, because the smaller number 
might' have the greater force as well as all the reason on its 
side.^ abandoned the view of Bentham, “ That 

everybody should count for ~ohe~aud "nobody ’’for~,mj 9 re”ffiai), 
one” in the choice of representatives. 

~ 'As toTheseiytj while he is in favour of widening the choice 
of candidates and abandoning aU property quaUfications, he 
denounces in the strongest terms the proposal to pay members 
of Parliament a salary for their services (save in the Colonies, 
where few conld afford to render gratuitous service). By the 
payment of members, “the calling of the demagogue would 
he forihally iuauguraled.” He proceeds in language as strong 
as Burke’s denunciations of the members of the Hational 
Assembly, and conceived in essentially the same vein, to say : 

! Septestnladi'e Sovemitlmt, aliap. vii, p. 143. 

• Supra, p. 146 
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“The business of a member of Parliament would therefore 
become an ocoupation in itself; carried on, like other pro- 
fessions, with a view chiefly to its pecuniary retmms, and 
under the demoralising influences of an occupation essenti- 
ally precarious. It would become an object of desire to 
adventurers of a low class; and 6B8 persons in possession, 
with ten or twenty in expectancy, would be incessantly 
bidding to attract or to retain the suffrages of the electors, 
by promising all things, honest or dishonest, possible or 
impossible, and rivalling each other in pandering to the 
meanest feelings and most ignorant prejudices of the vulgarest 
part of the crowd. . . . Such an institution would be a perpetual 
blister applied to the most peccant parts of human nature. It 
amounts to offering 658 prizes for the most successful flatterer, 
the most adroit misleader of a body of his fellow-countrymen. 
Under no despotism has there been such an organised system 
of tillage for raising a rich crop of vicious courtiership,” ^ 

Such are the words n.sed by one who was considered an 
advanced Eadical. There is no doubt they contain substantially 
sound doctrine, which it would be well for our Liberal state, s- 
men, when they are next in oflSee, to duly weigh before they 
take a step irrevocable, and fraught with peril, to which they 
are not yet finally committed, though prominent members of 
the Liberal party have coquetted with the proposal. 

But, even if all members were paid, I am inclined to think 
that the great majority of electors would prefer the compara- 
tively rich man, to whom a salary was a matter of indifferenoo, 
to the professional politician. They would do so from their 
native good sense, their sense of the fitness of thiugs, their 
traditional feelings, not to say prejudices ; so that perhap the 
chief result would he an increase in the number of Labour or 
extreme Radical members, but not an increase in the Liberal 
party; a more certain result would he the return in subtler 
forms of the corruption of a century ago, both because men 
dependent on a modest salary would be peculiarly exposed to 
temptation, and the necessities of the situation would ensure 
its being tried on them in some shape. 

1 P. 218, 
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;.JIe is on ninch move di&pntaWe ground, when, following 
Beniliam, lie advocates ivoman suilcage, tut more unhesitatingly 
and more enthusiastically than Bentliain. He differs from 
him in thiuldng that the open is preferable to the secret vote, 
because the evils against which the ballot was intended as a 
protection, namely, intimidation of voters, whether of tenants 
by landlords, of employees by employers, or of tradesmen by 
cnatomers, no longer exists, and it is more likely tliat the vote 
will be given in the public interest if it is openly given. He 
also differs from Bentham j,nd the Charti.sts as to the proper 
duration of Parliaments. The time should he long enough to 
enable the representative to show his “intellectual, moral, and 
active qualities,” for which a year is not sufficient; on the 
other hand, it should not be so long as to make linn forget 
his responsibility to his constituents, to talre his duties too 
easily, or make his position a mere means of promoting his 
oryn advancement. Perhaps, on the whole, in England, con- 
sidering that democracy has rapidly become the strongest 
political power, “ less than five years would hardly be sufficient 
to prevent timid subserviency.” As to exacting from candidates 
pledges, on the whole, ho is against it, though in some oases 
it may be necessary. Especially be is opposed to it in the 
absence of the representation of minorities or plural voting ; for 
then the unfettered discretion of a man chosen for his ability, 
which he thinks would often happen, and should be always aimed 
at, would afford the “ only escape from class legislation in its 
narrowest and popular ignorance in its most dangerous form.” 
Unhappily without his two specifics, he thinks that they will 
not be likely to give this necessary free hand to their member 
— a point with which we have already dealt,’- and on which we 
have come to more reassuring conclusion elsewhere. Nor will 
the existence of a Second Chamber be any efl'ective check; 
though, otherwise regarded, he is in favour of one resembling 
onr own, hut duly refomed by an infusimi of life peers.® 

’ Supra, pp. 151, 261. 

®d?or a fall and able diaenssion of tlie ttnestion of fsmalo suffrage and 
the lepreaeiitatioa of mmorities, seo^rofessor Sidgwiok’b Mements oj 
Polidca, chap. %x. 



J. S. MILL 341 

§ 9 

It is not neeessaty, lie tliiiiks, to discuss the question, of the 
most appropriate division of public business, as the division is 
different in different countries, partly owing to the accidents of 
history. The important point is that the “classification of 
functionaries should correspond to that of subjects ” ; and that 
the whole gi'onp of means having one main end should be 
under one direction, and not divided into separate and inde- 
pendent departments. Where the object aimed at is single, 
as, for example, to secure an efficient army, the authority 
appointed to look after it ought to he single also. If the 
means to the end are placed imder different authorities, the 
end is forgotten and the means become ends themselves. 

To ensure the highest degree of responsibility, every execu- 
tive function, from the highest downwards, should he discharged 
by a given individual, on whom should fall the blame if he 
does ill, and the praise if ho docs well. It may, however, be 
shared, and that in two ways; in one of which it is only 
enfeebled, while in the other it is " absolutely destroyed.” It 
is enfeebled when the coneurrenoe of more than one individual 
is needed previous to acting ; for though responsibility is real, 
so that if anything wrong and carrying legal penalties is 
done, all are equally liable; yet if the only penalty to be 
feared is the oeusiu’e of opinion, men may go to the verge 
of pecuniary dishonesty and yet feel themselves almost ab- 
solved, if those “ whose duty it was to resist and remonstrate 
have failed to do it, still more if they have given a formal 
assent.” 

There is here responsibility, hut it is weakened ; each one has 
assented and acted. Hot so when the act is the act of a mere 
majority. This is the case of a hoard sitting with closed doors, 
where no one ever knows whether a given member approved 
or not of the act of the corporate body. Eesponsihility in such 
a case there is none. Boards, as Boutham said, “ are screens.” 
What they do is the act of nobody in particular, at least to the 
outside public so it appears.. They are therefore not fit for 
executive business, and are only admissible as the less of two 
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evils, as, for example, where full discretionary power to a single 
minister would he wors& 

On the other hand, “in a multitude of counsellors there is 
wisdom,” and happily it is possible to unite the two principles : 
to give effective power and full responsibility to one, providing 
him, if necessary, with advisers, each of whom is only respon- 
sible for the opinion he gives. 

The head of a State department of the executive government 
is generally a mere politician. As such he may he an able man, 
and unless such as he are generally so, the government is had. 
But even if he he a man of ability, with a general knowledge 
of the larger interests of the country, still be cannot possess, 
unless by accident, what may be called professional knowledge 
of the department over which ho presides. In this case skilled 
advisers arc necessary ; hut sometimes, whore experience and 
knowledge are the chief considerations, one professional adviser, 
in addition to a staff of qualified clerks, is enough. More 
frequently, however, he should consult more than one. Especi- 
ally is this necessary in the ease of the Minister of War or of 
Naval Affairs. In these two departments, at least, the minister 
should he assisted by a council of “able and oxpeiienood 
professional men.” Such men ought to hold their positions 
notwithstanding changes in the administration; hut, in order 
to secure the most competent, they should only retain oflice for 
a fixed term, unless reappointed. Jobbery would bo prevented 
by such temporary tenure, which would also allow of the 
selection of younger and abler men, not to he had if the offices 
were for life. 

These oounoila should he consultative merely, that is, the 
final decision in every case should be the act of the minister. 
Still, though members merely advise, they should not he 
regarded by a resolute minister as ciphers, nor should they 
regard tliemselves as ciphers. They should he expected to 
give an opinion, and the minister to hear it, whether he 
adopts it or not. The proper relation between the chief and his 
advisers is acouiately hit by the constitution of the Council of 
the Governor-General and thoseeof the different Presidencies 
in India, in which the councils are composed of men with 
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professional knowledge of Indian affairs, usually lacking to the 
Governor-General and Governors, and which it would not he 
desirable to require Of them. 

“A most important principle of good government in a popu- 
lar constitution is, that no executive functionaries should he 
appointed hy popular election, neither by the votes of the people 
themselves, nor by those of their representatives.” And the 
reason is that the entire business of government is skilled em- 
ployment j the necessary qualification for the work cannot he 
judged of except by those who have like qualifications or 
practical experience of them. To find the fittest is very 
‘'laborious, and requires a delicate sm well as highly conscientious 
discernment " ; the work is very badly done at piresent, and it 
is moat necessary to impose as far as possible the responsibility 
of maldng the best selection on high functionaries in the 
several departments. Consequently, all subordinate public 
officers, except those selected hy public competition, should he 
appointed on the direct responsibility of the minister under 
whom they serve when chosen. He who appoints should he 
the sole person allowed to remove subordinates, but for the 
greater part they should only he romovahle fur misoondnol j for 
without a permanent tenure, if liable to dismissal for no fault, 
it would ho impossible to secure a highly-sldUed public service. 

The ministers should be chosen hy the Prime Minister, and 
he himself, though really chosen by Parliament, should, in a 
government like ours, be officially appointed by the Grown. 

In the American constitution the President, the head of the 
executive, is chosen by popular suffrage; hut it is not a good 
rule for a Eepuhlio, since it results in the exclusion of the 
ablest men (who probably have made enemies) and the selection 
of an unknown man, or one distinguished in some field other 
than politics. With us the head of the executive is dependent 
on a vote that may he hostile. The rule worlca well; hut perhaps 
elsewhere, though appointed hy Parliament, he might hold 
office for a fixed period, TOthout regard to the parliamentary 
vote. In any case he should have the power of dissolving 
Parliament to prevent a possible dead-look, in case the Presi- 
dent and Assembly should* disagree, and neither could get rid 
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of tlic otlior — a dangerous situation, wliii'li luight result in a 
coMj? iSetat from either side. For a diffcrerit reason, the execu- 
tive should have power to summon a now Parliament, because, 
so long as there is any doubt as to which party has the strongest 
following in the country, no important improvements, legislative 
or administrative, will he attempted. 

The Judges, above all, should not be chosen hy popular 
suffrage, heoauae the people cannot know whether an individual 
possesses the necessary qualifications. It is of the utmost 
importance that they should be absolutely impartial. Once 
appointed, they should not be removable either hy the executive 
or popular vote. In the latter case Jnstice would he perverted. 
The Judges would give deoisrons that would be most appkrrded, 
or were less open to misrepresentation, rather than those that 
were right and just. 

As for the professional public servants, the officials who do 
not change with each change in the goverirment, they should 
nob be liable to be tarred out (as in America) except for 
positive, proved, and serious misconduct ; and they should he 
appoiirted at first hy competitive examination in the usrral 
branches of a liberal education, the most successful receiving 
the vacant appointments, as in the case of the Indian, Civil 
Service, but all subsequent promotion should be by a mixed 
system of seniority and selection by the head of the depart- 
ment acoording to capacity, 

A short chapter on Nationality as connected with Kepre- 
sentatrve Government, anotlrer on Federal Sepresentative 
Government follows, and a longer and more interesting one on 
the Government of Dependencies by a Free State concludes 
the work. In rrone of these is there much that is original, 
save perhaps in the last in his remarks on the proper govern- 
ment of India, a subject on which he had thought much and 
on which he here speaks wisely and much to the point. 

§ 10 

We aw not spemqlly concerned with Mill’s later works and 
later crusades j '\vith his strenuaqf combat with the shadows 
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in the shape of Sir William I[aiiiilton.’s riiilosophy of the 
Conditioned, in nliioli, amongst other tliingt,, he defomls 
Berkeley’s denial of matter, and tries to refute Hamilton’s 
theory of The Absolute ; nor with his book on the Subjection 
of Women, in which he would deliver ilieni from various 
disabilities from which the greater number have no wish to 
be delivered, so much their state of slavery has made them to 
love their chains j nor even with his “ second thoughts ” on 
sociology, after an interval of twenty years, in his Auguste 
Comte and Poaitimsm, though in it he shows a rather clearer 
conception both of the subject and its appropriate method than 
is contained in hia Logic. It is not necessary to consider it 
here at length, because in substance he merely repeats what he 
had said before — that Comte has only laid the foundation of 
sociology, leaving it to others to finish the structure; while 
he further objects to tlie Positive Philosopliy as a whole that 
it wrongly omits the science of psychology from its list of the 
sciences — a science from which Mdl expected very considerable 
things, both as furnishhig mental laws to verify historical 
generalisations and the means of answering metaphysicians 
like Hamilton and Mansel. He also objects to the positive 
philosophy that it fiumishes no test of proof, such as he 
attempted to give in his Logic. 

On the whole, a remarkable man, and a remarkable career : 
wRat” lias been the onteoine of it? He did not bury bis talent. 
*Wbat has been tbe fruit? In addition to admirable exposi- 
tions, some excellent assays as those on Bentbam and Cole- 
ridge, some smaller treatises of merit, ^^e lias given us three 
ambitious books, influential iu their day, and formerly much 
read at the. Ubiyersi ties, but from which tbe life bap already 
in large measmu departed. 

Wbat was tbe cause of bis comparative failure? . Two 
things chiefly — one moral, one inteUeetual^ and tbe former a 
merit. He was too ardent a believer in progress, moral, 
political, .p.nd eopial- He looked for more than was possible, 
and expected it sooner than was possible. Ho wanted quick 
results. The other cause was _ intellectual. He was not 
original. There was not in him that welling up from* within, 
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from tliQ liillnii. 0 , of naw ideas, new points of view, which, ia 
tha mark of the superior, the creative minds, like those of 
Hohhea, Spinoza, Leibnitz, or Kant. He was well aware of 
his own limitation in this respect, and in words of great modesty 
and candour refers to it. He says in his AuiohiograpMj, p. 1 76 : 
“ t felt that he (Carlyle) was a man of intuition, which I was 
not ; and that, as such, he not only saw many things long before 
mSr which I could only, when they were pointed out to me, hobble 
after and prove, but that ... he could see many things which 
were not visible to mo even after they were pointed out.” 

Here ia the explanation of his comparative failure. He had 
no original intuitions, -and no logical acuteness will make up 
for the want of them ; no dialectic skill, no fresh analysis of 
old materials, whether theories or conceptions, no shaking out 
of the contents of old propositions by deductive logic, no re- 
oomhination of them, by way of syllogism or ratiocination, will 
produce what maukiud most wants, namely, new truth. A 
new method of investigation, might assist, a new way of approach 
might auipriae truth, just as the experimental method served 
the moderns for the discovery of truth in physios that had 
eluded the imperfect methods of the Greek philosophers, 
otherwise so acute. But Mali had neither originality nor yet 
a new method, for he never clearly or frilly apprehended the 
scope and range of the historical method, and in consequonoe 
he makes hut little use of it. 

He lacked the one thing needful. In political economy he 
^oLhm priucigles from Eicatdo and MaKEra — principles doubtful 
as in the case of the law of population, orjirvelevant to existing 
cirsaiBlslances^ as in the law of diminishing return from land, 
or ceasing to he generally true as in the case of assumption of 
universal competition ; and from these principles he draws con- 
clusions affected with the vice of the premises, 

In like manner he got his utilitarianism from Bentham, and 
the improvements on. it, not from himself, hut from the critics 
of Bentbam’s systems. Ho got his scheme of co-operation from 
Louis Blanc and Eohert Owen ; while hia imperfect ideas of the 
historical method, and of the science of society, he owed to 
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To bo a pel feet expositor, a plausible critic, a good contro- 
versialist, an acute logician, are good things. They will be 
always needed. But they are not enough ; the great labourers 
for humanity, the great thinkers, must do more than press out 
the consequences of other men’s ideas. They must give us 
new and true ideas j new thoughts that it concerns us much 
to laiQW, a rule of life that will work, that will benefit men in 
general. They should pass beyond their teachers, Did Mill 
do so? I doubt it, except in the case of Benthain’s moral 
philosophy, which he improved. New and suggestive lines 
of inquiry were in the ait. He did not fully perceive them. 
New thoughts were pressing in on many .sides. They did not 
enter into him, however eager he waa for new light and anxioiw 
to propagate it. 

The result of his crusading ardour, eomhined with his mental 
limitations, was a series of chimeras, generous no doubt, bat 
which have led to no practical result.^ He would elevate and 
make prosperous the working man by one impracticable specific ; 
would deliver him from dependence on capital by auother; 
later on, he would deliver the capitalist and the rich from 
pos.sible oppression and class legislation by the working man, 
by plural voting and the representation of minorities j he 
would emancipate woman from her dependence on man, labour 
from its dependence on capital, though in both eases the 
emancipated might well beg to be saved from such deliverers. 

He would show men the Way to truth — his Logic j then 
the saving truths themselves in his various works, especially 
in his Utilitarianism, in which he urges impractioahle action 
that would not increase happiness. Later on, we have his 
theology, such as it is, in his massive volume on Hamilton’s 
Pluloso;phij, in which it appears that, though himself un- 
doubtedly a kind of saint and deserving a place in tire calendar, 
he has no real religion. 

' Except as regards PorlUmcntory Soform and the settlement of the 
Irish Land Question, in which cases some of his ideas were adopted in 
practice. 



SIR HENRY MAINE 

I. ON ANCIENT LAW AND INSTITUTIONS 

§ 1 

We liaye now to present more clearly Ilian Mill has done the 
newer view of political questions — the view derived from the 
history of past political societies from their earliest and simplest 
forms down to their latest and most complex developments, 
supplemented hy a study of contemporary societies in all their 
various forms, in order that we may thereby bettor compre- 
hend the present, and may obtain some guidance, some laws 
of tendency or haply laws of progress that may enable ns 
somewhat to forecast the future. This is the view of the 
Historical School, which has been more and more felt to he of 
importance all throughout the century. And we talce as the 
best representative of the school in England the late Sir Henry 
Maine, whose works have been so widely read by students of 
political science in our universities.^ 

According to Maine {Ancient Law, 1861), the science of 
juiisprudenoe was in a very unsatisfactory condition. What 
.stood in place of such a scsienco was a "series of guesses,” the 
guesses of the Eoman lawyers, more .specifically the theory of 
natural law.® Positive law, it was held hy Hobbes, Locke, 
doTO to Blacks tone, originated in the social compact, but the 

’ The Iste Professor Seeley is, in some respools, a better example of 
the snoeessful application of the historical methocl to polities as distinct 
from law. But, nufortiinately, of the written lectures which ho left, 
only his admirable Inire^icMon to Political Science has beou as yet given 
to the puhlie. ^ 

> Aneient La'U> (1861), chap. v. pp. 114, 115. 
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main contents as regaids property, contract, crimes, and their 
punishment, etc., were dictated by the law of nature. 

Maine admits that the theory of natural law was of great 
service to the Eomans and through them to modern nations in 
improving their laws. It presented to the former a good model, 
without tempting them to disobey the actual laws, however 
imperfect they might appear. Tint the law was always vaguely 
and confusedly held ; it was differently conceived hy different 
lawyer.^ j and when it was applied to the reformation of 
government in Erance at the end of last century, it produced 
frightful anai'<‘hy and di.sappointnicnt. The theory of natural 
law, he thinks, cannot he taken as the science of law. Nor 
can the “ analytical jurists,” Austin in particular, he said to 
have given us a science of law. Austin’s method is scientific 
as far as it goes, but it is insufftcient. He resolves or analyses 
every law into a command of the sovereign, which imposes 
an obligation on some penson or persons, to be enforced hy 
a penalty. And he analyses the chief notions, classifies and 
defines them, thereby securing a clear and consistent ter- 
minology, and greatly clearing the brain. But he has left open 
the very essential question, “as to the motives of societies in 
imposingtho.se commands on themselves, as to the connection 
of those commands with each other, and the nature of their 
dependence on those which preceded them and which they 
have superseded." Then observe that none of the jurists take 
any notice of law at any other time than their own. From 
all which it follow.s (at the time he wrote) that there was only 
hypothesis (in the shape of natural law) or mere analysis and 
cla-ssifioation to do duty for science. 

They had all alike started on a wrong road, adopted a wrong 
method, whether deduction or analysis. The proper method 
is the historical. We should endeavour to get the origin, the 
first germs of law as it appeared in the most primitive societies, — 
then, this clue being obtained, we should try to follow its growth 
and developments, its changes, whether for better or worse, 
down to existing times; to assign, if possible, causes for the 
changes; to do the same, as regards each of the grand topics 
of law, — property (including wills and sneoessions), contract, 
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crimes, torts. If this were done ns regards tlia main changes, 
without going into the minute legal history of each country, 
we should have something lilce a science of low, at least a 
scientific history of law from its birth up to the present time, 
and therefore a true explanation of existing law. 

And the same method equally applies to public institutions 
and powers. In fact, law, in the proper sense, and government 
begin together. We inquire into the origin of Idngship, of 
aristocracy, of the popular assembly, and the subsequent changes 
in their general history in each type of society. 

In the case of private law, Maine thinks it is above all 
things necessary to get the first forms of jural conceptions, 
because “those rudimentary ideas contain potentially all the 
forms in which law has subsequently exhibited itself.” i An 
error here, as we shall presently see, as they do noi contain 
all the future evolution, as the germs of a plant or an animal 
do ; but also an important truth. If they always first appear 
in the same shape, it is important to get them, and interesting, 
just as to get the first rude faint entrance of religious feeling 
is important and interesting. 

Now, it is natural to suppose that the earliest form of law, 
supposing there to he only one kind of law, would he found in the 
earliest and simplest type of society, and this must he critically 
discovered, and not assumed as it was by Hobbes and Locke. 
And the earliest form of society, according to Maine, was 
the patriarchal family, which afterwards expanded here into 
the tribe and there into the village community, while a union, 
whether forced or federated, of tribes, or village communities, 
formed a nation.^ 

The earliest form of law, the germ of later laws, was the 
patriarchal command, as the earliest form of government 
was the patriarchal authority. But these are not dvil laws, 
as they apply only to jaemhers of the patriarchal group — the 
wives, children, slaves, and, perhaps, adopted persons. The 
.first apiiearance of civil laws, laws proper, is in the Tfiemistes, 
the decisions or awards of a patiuarohal sovereign or king 
ruling over a number of patriarchal |amilies.'’ These fchemistes, 

* Aneient LmOt p. 8- “ JdW. p. 1.28, • Ihidi p. 166. 
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mentioned in Homei-j were supposed to be divinely breathed 
into the mind of the Icing by Themis, the god whose special 
business it was to preside over Law. LOce decisions repeated 
in similar cases begat customs, and customs, after letters were 
discovered, were put into codes, like the Code of Manu, the 
Decemviral Code or Law of the Twelve Tables of the Eoinans. 
These customs thus generated were afterwards developed and 
extended to supposed parallel oases, and good usages, as with 
the Hindoos, hegat vicious usages, which, when codified, ac- 
quired a certain sanctity, which prevented change and improve- 
ment, Happily this was not the case with the Eoman Code, 
which was drawn up while customs wore healthy and beneficial. 
When once put into codes, which made them puhlic and 
cognisable to all who could read, they cou’d not be tampered 
with, added to or subtracted from, as they would have heon 
when they were only known to a privileged class of lawyers. 
This was a disadvantage, because a society that progresses 
requires new laws, new customs. Tew societies do progress, 
and in the great majority the people are content with their 
laws, and only require a good administration of them. The 
best legal system with such is that which conforms most 
closely to its first ground-plan, which never changes in fact. 
But States that progress requhe new and better laws. Moral 
opinion and social needs are apt to he ahead of the laws, 
and the laws are brought up to the level of advancing morals 
and social wants by legal fictions, by equity, supplementing 
law on grounds of higher morality, and finally by legislation, 
the making of new laws by the supreme power of the State. 

By legal fiotLons the judge really changes the law, changes 
its scope, while pretending to adhere to the letter. This is 
exemplified in English case-law, in which the law is really 
widened in its range by the new decisions. The same was 
true to a greater extent of Eoman law, which permitted the 
responses of tlm jurisconsults in hypothetical cases that might 
very likely arise to be turned into law. In both cases the 
existing law was extended and improved, usually in the general 
interest, and therefore thg device was good, but only suitable 
to early times when there was a disinclination in the generality 
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to openly avowed new law. At a later stage in legal lustory 
■we have equity as the device for openly correcting the law, 
hy departing from it in cases where it seemed to result in 
injustice o-wing to the higher -moral ideas of the time. As, 
however, in time, equity itself becomes hard and rigid and 
requires a new equity, it is better for the Legislature to elFect 
redress by new laws. Thus, then, legislation is the third soureo 
of impioYcd law, and more and more tends to be the sole eource 
of new law. 

§ 2 

Wo have hero, briefly, Maiire’s general account of the origin 
and chief stages in tho general history of law, as given in his 
earliest work, Ancient law. Much of it is true and inter- 
esting, but it requires serious corrections, And, first, though 
it is probably true that the primitive germ of law is tho 
patriarchal oomniand of the lather, it is the first form of only- 
one kind of law, namely, legislation. Both are similar in this 
that they are commands imposing duties, sanctioned by prmish- 
ments. It is not the first form of customs -whioh are the source 
of most early laws, and of -whose origin a -ffrong acco-unt is 
here given by Maine, though, afterwards largely corrected by 
him. Secondly, tho thamiBtes cannot be a development of the 
patriarchal commands to tho household, because the first are 
supposed to he divinely dictated, but not so the patriarchal 
commands. There is, in fact, little real resemblance between 
them, the former being more akin to judicial decisions, which 
contain indeed an implicit command or law for the future 
in l&c oases. But the great mistake is in his account of 
the origin of custom — the most important question of all, 
Bepetition of tUmistes, in similar recurring cases, he thinks, 
hegots custom, and in simple societies siicdlax circumstances 
would produce similar eases of disputes or injuries and hence 
similar decisions, whioh is anything but an explanation of the 
origin of custom. 

What, then, is the origin of custom 1 Customs do not originate 
■with rulers. They were not the eQminand.s of the sovereign. 
They originate -with the many, the common people. In general, 
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tliciT origin -was convenience, utility, just as tlie haliits of 
animals are in part to be so explained ; sometimes they resulted 
from absolute necessity, sometimes by a rude primitive sense 
of justice ; very many came from religions superstition, many 
more by tbe extension of sound customs to supposed parallel 
oases, by tbe priestly or lawyer class, after such classes arose 
much later. Some also, no doubt, in later times, owed their 
origin to great individual lawgivers, but these rather showed 
their genius in giving better shape to already prevalent customs, 
ill .soleoting the best of them, and setting on them tbe stamp 
of their approval, and embodying them in consecrated codes. 
Many of tbe customs and cei'emonioa of savage tribes aro 
■wholly inexplicable, and seem to us unreasonable and absurd, 
though in their origin they had a meaning, and wore reasonable 
to the minds of simple primitive men, which rather resembled 
the minds of grown children. More chance, too, as Professor 
Hollaed says, originated customs “ in the mode in ■which a path 
is formed across a common. One man cro.sses the oomnion in 
the direction whioh is suggested cither by the pui’pose he has 
in vio^w, or by mere accident. If otbei's follovr in the same 
tinelc, -whioh they are likely to do after it has once been 
trodden, a path is made.”i 

Maine considers that the earliest forms of jural oonoeptions, 
if they can be found, will be of inestimable value, because they 
contain implicitly -within them “ every form of moral restraint 
wliich controls our actions and shapes our conduct at the 
present moment.” He thinks that all subsequent la-vv is latent 
in these germs, as tbe future plant and flowers are contained 
in tbe seed, or tbe oak in the acorn. This is for from being 
true. All future laws are not developments of the primitive 
jural germs, even if -wo bad the germs before us without doubt. 
"Whether the primitive germs be the iiati'iarohal commands, or 
the themisies of Homor, customs are not developed from them, 
and custom is a form of restraint earlier than the latter, as 
early as the former. Even if custom be the primitive germ 
of law, there is much law derived neither from custom, aor 
thmiistes, nor patriarchal command. Eoligion is a distinct 
* Holland's JiiTispntdence, ohap, j, 
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source of law, I do not mean superstitions customs Laving 
origin witli the peo2Jle, hut, e.p., much of Mohammedan law 
and institutions is contained in the Koran, partly founded on 
older Arab austoni, but also on important innovations and direct 
precepts of the Prophet Mohammed, originating in his own 
political genius. Some of it is contained in interpretations of 
Mohammedan doctors (the Ulemas) of the same nature as the 
English case-law and the Eoman iJespowsa Pmdentium, because 
new social exigencies have demanded additional law that could 
only be got in this way, the Koran being by a legal hetiou the 
sola and suffioiont source of alL The lilce is true of the Code 
of Mauu. Old customs form the core of it. But whether 
one or many made the code, new precepts and laws were in- 
serted and became consecrated in itj and tbe Brabminical 
lawyers have since added to it, uirdor colour of iuterproting it.^ 
In the samo way Christianity, especially through the induenoe 
of the canon lawyers, is the origin of those important parts 
of law in all European systems which relate to marriage and 
divorce, the legal position of unmarried women, wives, and 
widows, as regards property. Even phi]oso])hical and moral 
theories, such as Stoicism, through the theory of natural law 
whioh flowed from it, and during the past sixty years Ben- 
tbamism, have hoen new and separate sources of law. Much 
of all this is indeed elsewhere laid down by Maine himself, 
whioh makes it all the more difficult to believe that there is 
only one root for law, or that the early jural germs contain 
in them potentially all later law. 

§3 

Let ns now take up tbe two main topics of law — ^property 
and contract — to see how he deals udth them by the historical 

^“The ‘roots’ (of low) onutnetated in tho Institutes of Manu ave 
rour ! Eevelation, or the uttered thoiiglits of inspired seers ; the institutes 
of revered sages handed down by word of mauth fiom generation to 
guiieratioii j tile approved and iniinoniorjal usages of the people ; and 
thSt whioh satisflea our sense pf equity, and is acceptable to reason.” — 
'Helland's jimspnteknee, chap. v. Ws, though old, is ncaiiy as full 
and true sn aocount as Maine’s pf the soaroes of law. 
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method ; for lieie, if anywhere, light might be expected to he 
thrown hy it. We might through its researches hope to learn 
more of the real nature of these two essential elements of 
our existing society, to find their beginnings, to discover their 
main changes, and finally to gather their tendency as respects 
the future. 

He follows liis usual plan : tries to aaoertain the first form of 
property, of contracts, of te-stamenta, then tries to trace the 
subsequent changes and their causes, y But as the earliest form 
of property, like the earliest form of law itself, depends on the 
earliest form of social aggregation or of independent self- 
contained groups, a preliminary question arises : What was the 
earliest form of society itself 1 and then, What wore the subse- 
quent social series? because law depends on the social typo 
or organisation, comes from it, and changes with it, whether 
primitive, Jewish, Romau, feudal, or modern. 

The fact is, on this question hlaine gives two quite dillerent 
and whollj inoonaiatent accounts. The patriarchal family aa 
described in the Book of Genesis is his first conception of the 
primitive social organism ; later on, it is the Roman family 
under the patna potei,tas, which he thinks was originally 
universal, hut which had decayed except in the Roman world. 
The patriarchal group is identified with the Roman family, is 
the first political society, and the commaml of tho patriarch 
the first form of law. 

By this assimilation of the patriarchal family to the Roman 
family under the •patria potestas he is enabled to make use 
of certain chapters of Roman law, in particular the history 
of the successive reductions in the potestas over both the 
person and acquisitions of the children of the paterfamilias 
made during several hundred years down to the time of 
Justinian; hut his proof of its identity with the patri- 
archal family, as described in Genesis, is very defective, whUe 
that of the former universality of the patria potestas is still 
more so.^ 

But again, Maine vacillates between this conception of early 

In fact, hie aigwncnt amounk to this; We cannot directly prove its 
imireisality, but we can prove the nniversality of something else, which 
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society as made up of family groups on the Eoman model, and 
n quite different view in whioh. the social unit is rather the tribe 
or clan ruled by customs, but directed by a chief ; a group, at 
first communistic as to property, in which of course the pab'ia 
potestas could have uo significance as to property, boenuse in 
fact until much later there was none. The views are far from 
clear, and the two are certainly inconsistent, one being talren 
from the Eoinnn law and the other from quite different 
sources. Add that in the village community, ruled by a 
council of elders or headmen, we have another social group or 
organism, different from the clan, like the Highland or Irish. In 
chapter viii., treating of the origin of property, ho gives ns tho 
social types which, on his own showing, must represent earlier 
stages of social aggregation. For property was originally held 
in common by the tribe, it gradually became individual, was 
divided amongst the separate households, that is, families, 
whioh must accordingly have been, not the earliest but a later 
social type. Whioh was really first, the tribe or horde of 
kinsmen, or the single family, the pair with children, is a 
difficult question, because every aggregation of kinsmen can 
be traced logically to a single pair. But let us posLirlato aa a 
fact what is probably true, that there was at one time gener- 
ally tribes with property in common; and we know that 
private property in both laud and goods was reached : the 
question is, In what way 1 What were the causes and what 
the stages of the process I And we have now to see how 
Maine deals with this question. 

§ 4 

However the tribe came into being, ^ the property belonged 
to it collectively, especially the land, and private property came 

was a product of it, "a mould” loft by namaly, agnatjo relationship. 
But it does not follow that where we find the latter the former must 
have preceded it, as is well shown in M'Lennan’a Patriarchal Family ; 
and it appears there was an earlier stage where relationship was only 
reoogniaed through the mother, 

^ It would appear to ho an expansioa of the family, the single pair j 
see dnciml Zm, chap, v. p, 128. 
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from “ tile gradual disentanglement of the separate rights of 
individuals from the blended rights of a community.” Thi.s is 
sufficiently abstract ; and he proceeds to give four examples of 
the stages of transition — ^the Highland clan, and the Slav, the 
Hindoo, and the Russian village community. In the Early 
Ili&toiy of Institutions he gives a fuller and better account of 
the origin of landed property. In reality he gives two origins • 
one the same as that just stated hut more clear, the second a 
new one, namely, ownership hy the Ghi'ef, hceause the Chief 
from the first had a separate portion of land assigned to him, 
as well as, we may presume, the choicest things of other 
kinds — the best horses, later on the finest swords and. armour, 
the choicest raiment and woven fabrics, etc. Here was one 
beginning of private property in land, and this precedent was 
copied in subordinate oases ; some land being assigned as the 
“ appanage of office.” The rest remained the common property 
of the tribe, or in other cases of the village community. 

The land itself was the natural “solvent of this natural 
communism.” It was divided into equal portions, and the 
possession assigned to separate households ; the portions were 
changed by rotation to secure greater equality, or it was 
periodically redivided. But each one had the produce of his 
own labour for the year, or until the next rodivision. But hy 
degrees, Maine tells us, “ as the common ancestry fades away 
from indistinctness, and the community gets to consider itself 
less an assembly of blood relations than a body of co-villagers, 
each household clings with increasing tenacity to the allotment 
which it has once obtained, and redivisions of the land among 
the whole community, whether at fixed periods or at death, 
become rarer and rarer, and at last cease altogether, or survive 
only as a tradition.”^ 

And thus we come to private property in the cultivated 
trihe-land which was originally held in common. But the 
heath and waste still remained common. The process of 
transition, he thinks, must have been slow, because in some 
places the old system still exists. It was due to, or insftme 
cases hastened by, pressure at population. 

' Marly EisLortj if ImlihUions, p. 189. 
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There are several stages in the transition from the primitive 
comimmal to private ownership, and all these successive stages 
can be still seen simultaneously existing, because the social 
world is full of “ survivals,” owing to the obstinate conservatism 
of custom, especially in rural and agricultural communities. 
Thus we have still the house communities of the Southern Slavs 
on the frontiers of Austro-Itungary, in Servia, in Bosnia 
and Herzegovina; the Hindoo joint family and the Eussian 
village eommunity, each of which groups holds property less 
and less of a communal character ; till finally in the Hindoo 
village community there is now scarce any traces of the 
original collective property. The increase of population in 
India led to the introduction of outsiders, which was not the 
case in the Russian village, which still preserves in the Mir 
much of its original features. Still the tendency in all cases 
is, even in the house oonimunities, as de Laveleye tells us, 
to individual instead of collective property. The atj^raotion 
of the largo towns for the more energetic and individualistic 
members tends to break up the bouse communities. 

In early times the tribal laud was inalienable; nothing 
short of conquest could transfer it to others. Even then the 
land was not nsiially taken from the tillers, but only a tribute 
or rent was exacted by the conquerors, and servile communities 
were not unknown. The same was true of the portion of the 
sub-tribe or sept. The land could not he alienated, except 
in cases of “extreme necessity,” and even then the consent of 
all was necessary. Even when landed property became all but 
private property, it was difficult to alienate it.^- And tbe history 
of property, according to Maine, consists largely of successful 
attempts made to overcome the difficulties placed in the way of 
easy transfer. 

One. device was to classify property into higher and lower 
kinds (lilte the Roman Eos Manoipi, Res Nee Manoipi, English 
teal and personal property) ; and to allow the latter to be con- 
veyed with less legal formality; then the advantages of the 
simpler conveyance becoming apparent by degrees, the sim- 

^ Of this tliB Jewish institatioi) oF Jtibiloe, by wbioh in the fiftieth 
year land reverted to its former ownm’ or his family, is an ovainple. 
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plicity is commumcated to the Iiiglier Idncl. Thiis the tendenoy 
in England is to assimilate the conveyance of land to the 
more easy and siraple transfer of personal property. A second 
device was to distinguish property into classes according to its 
eonree, and to permit greater freedom of alienation of one than 
the other, Thus within the ancient Hindoo family the father 
conld alienate what he had specially acquired, hut not the 
remainder of the family property 5 in. Eoman law the son’s 
private acquisitions (e.jr. the soldiers’ booty) might he disposed 
of as he pleased, inier vims or by will, hut what was made 
through the father’s capital belonged to the father. 

Another most important device by which property might 
become separated from its original owner, whether individual 
or tribe, was “uaucapio,” the prescription of the moderns, a 
device of the Eomaus, but copied, after much opposition from 
the canon lawyers, into all legal systems j the essence of 
which is that poss6s.sion undisturbed for a certain length of 
time, varying with the kind of property, purifies and confirms 
the title of the possessor as against the original owner, provided 
his pos.seasion began hand fide, and his title was acquired in some 
one of the legally recognised modes. Thus possession of land 
for two years and of moveables for one year transferred 
ownership from the original owner to the possessor. But as 
it appeared to Justinian that owners were too easily deprived 
of their property under these short periods of prescription, he 
changed the time to ten and three years respectively. Pre- 
scription was specially useful to tho Eomans, who often held 
property under defective titles, owing to some slight omission 
in the ceremonies necessary to convey land, slaves, or cattle. 
To the moderns it is also of great utility as putting an end 
after the prescribed time to disputes, especially after civil wars 
and revolutions, and to the “ composing of men’s estates,” as it 
is expressed in the Act of James i., which first recognises pre- 
scription in tho form of “ a true statute of limitations of a very- 
imperfect kind.” ^ 

Maine adds that the Courts, especially the Equity Courts, 
have greatly influenced the history of property, piartly by 
^ AwierU Zaw, p, 28G. 
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creating new kinds of property, but cliiofly by the iusinnalod 
influence of the framers of equity systems into the minds ol 
tlio judges. And then he concludes his imperfect history 
of property by giving a brief nceount of the origin of feudal 
ownership, which he thinks was modelled on the Eoninn 
Emphyteusis, especially one species of it, exemplified in the 
military tenures of land along the frontier, in which case 
there was a double ownership, and land was held in return 
for military service, which were the two essential features of 
foudaliam. 

Ho again takes up the subject in the Early History of In- 
stitutions, and he there shows more clearly how land passed 
slowly hut surely from tribal property to household or family 
property. It passed through the changes earlier in England 
than elsewhere, and more completely, as the English village 
community, the Mark, was dissolved and transformed into the 
Manor much earlier. The waste lands and the common lands 
mostly became enclosed by the great landowners. England, he 
tliinks, is committed to the principle of private ownership in 
land, in spite of recent attacks on it (which he considers equally 
applicable to other forms of property). It is the mofst fruitful 
in results. Nothing but the principle of private property could 
have produced the marvellous cultivation of a whole continent, 
like that of North America, within such a short time \ " from 
end to end and from sea to sea,” as he afterwards repeats.’ 

§ 6 

It Is rather the history of landed property that hlaine has 
been dealing with, though the history of persoualty is also 
slightly aud incidentally treated. 

But even where private property in both land and goods had 
been recognised, the rights of property were formerly moje 
reatrieted than now. Property was rather family property; the 
father held it for the family, and oonld not give or bequeath 
it ou|side of the family. His grorvn-up sons had partly created 
it, and they, as well as the law, protected it, and it was _ not 

’ J’op. Qovl. Tliie is also Bentliam’s great Hliistration, supra, p. 223 , 



MAINE 


361 


imagincfl tlie fallier could aliowale it from tliom. Wlmt wa^) 
■solely duo lo the father’s own exortum.'i ho luiglil opportion 
at his pleasure amongst his children, as the patriarch Jacob 
gave out of his own acquisitions to Joseph a larger portion than 
to his brethren^ But the idea would not occur to the father 
of disinheriting or passing over his children for more distant 
Ichidred, still less strangers, though in early Eoman times this 
general view apparently was not taken. The patrid puteatas 
was unlimited at first over both the person and the acquisitions 
of children, All that resulted from their labours was regarded 
as the father’s property, and apparently the father could will 
this away from tho family if he chose. The words of the 
Twelve Tables are explicit: “Uti logassit super pcouuia tute- 
lave sues rei, ita jus esto.” This remarkable freedom of bequest, 
so much out of keeping with the usual ideas of the time, has 
puzzled many. Maine’s explanation is, that the testamentary 
power was valued because it enabled a man to provide for his 
emancipated and hence best beloved children, who would he 
legally excluded if he could not make a will in their favour ; 
not that he would dream of disinheriting his other children. 
Legislators did not contemplate his doing such a thing, 
and henoo did not make laws to prevent it. They gave liim 
power in the only case they thought he would he likely to desire 
to use it. This is a good explanation, hut hardly a sufficient 
one, as it does not agree well with subsequent laws made to 
prevent the heir ox heirs from being loft destitute. It would 
rather appear that as the patria poiestas was so very extensive 
during life, as all have remarked, it was hi keeping with such 
excessive power that he should have the like over the property 
after death, to give it as he plea,sed, even to other relatives or 
away from his children to his friends j excessive powers over 
the son’s acquisitions in life implying excessive powers over 
what he felt to he his property after death. 

Certain it is that the power was frequently made use of, as 
there were several laws passed to prevent the heir from being 

’The words of Jacob are — “I have given to thee 0110 portion above 
thy brethren, which I took o%t of the hand of the Amorite with my 
aword and with niy bow” (Gen. xlviii, 22 ). 
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left Lare. Of tlieso, ilio most important was the famous Lex 
Paloidia, in tile reign of Augustus, n.o. 40, which secured at 
least a clear fourth of the estate to the heir, Mdiile three-fourths 
might he bestowed in Icgaeies—a principle which, to prevent 
evasions, was afterwards extended to gifts inter vivos, and to 
bequests in trust (fideicommiBsa), by which the heir was re- 
quested to transfer the estate to another. Besides this, we find 
laws to prevent the children from being passed over ; they 
must be expressly disinherited or the will would be invalidated, 
and then they got the benefit of the laws of intestate succes- 
sion, which divided the estate equally amongst them. 

Puither legislation secured to tlie childreu a certain portion 
{legitima portio) of which they could not he deprived, except 
for serious reasons, such as attempts on the testator’s life, 
accusing him of grave crime, etc. 

In these cases we have a reversion to the more natural and 
general idea, that the property belonged to the family as a 
whole, whatever differences the father might make in a 
testament in favouring one rather than the others. 

But a difi'ereutiation in the mass of property came when 
the son was allowed to have a separate property during his life- 
time in his own acquisitions, over which the father had no 
control after death. The idea, in fact, eaino hack under the 
influence of nativral law, that all the children had natural 
claims and expectations on the father’s property, and that what 
the son, being a soldier, or an official, acquired by his owu 
exertions, shoirld belong to himself. So that the ohildrcn got 
relief in two ways from the law, both during the father’s life 
as respects certain acquisitions oTcpeculia, and after his decease 
by restrictions on the testamentary power. 

The unnatural freedom of bequest and the unnatural range 
of the patria potestos were both greatly contracted, and the 
improved law has descended to the modern systems of Western 
Europe, England excepted. In the case of intestate snecessionj 
in like manner, the rule that prevailed at Rome of equal shares 
to th§ children has descended to the modems, except as regards 
landed property in England, which is subject to the rule of 
primogeniture. 
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According to Maincj the freedom of bequest that exists 
in England was originally duo to the influence of primogeni- 
ture. It is in no "way connected with the early freedom of 
bequest of Roman law. But though an “ accidental fruit of 
feudalism” and primogeniture, freedom of bequest is totally 
different in spirit from " a system like the feudal land law under 
which property descends compulsorily in prescribed lines of 
devolution ” ; and, on tlie whole, he thinks it has worked well 
in this country as compared with the system in France.^ 


§8 

Next to property, perhaps more than property, contract is 
the great legal category on which society and social life 
depends ; and Maine gives us a very interesting hut incomplete 
history of contracts, their origin, their kinds, and the general 
ohanges in their legal formalities. His account is taken largely 
from the Roman law, where the materials for a long history of 
eon tracts was already at hand. 

In the earliest times, and in the simplest social groups, 
there is small space for contracts or contract law, whether we 
consider the patriarchal group, wandering and non-agrioultural, 
or, later, the clan or tribe, or even the village commimity ; in 
none of these cases is there much room for contracts between 
individuals inside the group, while individuals of different 
tribes or clans could make no contracts that would bind without 
the consent of the chief ; or in oases of the village community, 
without the consent of aU the villagers or the headmen. 
Only the chiefs or heads could make contracts or covenants, 
which were more of the nature of treaties, accompanied with 
ceremonies and solemnities. For another reason, Maine hiforms 
us, the sphere of contracts in all early law was limited. The 
special virtue on which the fulfilment of oontiaots depends — 
namely, good faith, fidelity to agreements — is a slow and later 
growth, as respects all persons outside the tribe, who wore 
naturally looked upon with suspicion, and as probable enemies 
the nearer they were. To their tribal kindred they would be 
* Aiicimii Imo, pp. 225, 226. 
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true and faithful, hut to oiit&klera only if it apiiuared profit- 
able, and breach of f.iiih was very conuiion. Perfidy, the 
skilful evasion of engagements, was even regarded rather as a 
virtue, for which a hero like Ulysses was praised, so that, to 
induce men to fulfil their covenants, oaths had to be added 
to the other ceremonies accompanying their making, the wrath 
of their special deities being invoked in cose of biench. 

Ent when society passed on to a mors individualistic 
stage, as the cohesion of the primitive groups gave way, as 
individuals, heads of families, were allowed to have property, 
real and personal, and afterwards their children, there grew 
more and more room, and more and more need, for contracts 
and their legal enforcement as between individuals of full age 
and not under the power of another. Accordingly we find in 
ancient law that promises and contracts in certain cases were 
enforced, provided the due ceremonies, the proscribed forms of 
words and gestures, were completely observed, the requisite 
witnesses present. Gradually the ceremonies were reduced, 
the witnesses dispensed with, the form of words relaxed or 
dispensed with altogether m certain important oases j the law 
in this final stage only inquiring if the promise was made, or 
the mutual agreement come to, witliout regarding any form of 
words or ceremony. 

All this is beat illustrated, accoidiug to Maine, from Eoman 
law. The earliest Eoman contract was the Nexum, where a 
contract and a conveyance are confused together, a simplified 
form, of which was the verbal contract or stipulation (in which 
question and answer corresponded). A promise had to ho 
made in a set form of words. All kinds of engagements could 
be made in this way, but they were not legally binding unless 
made in the proper form of words, though considerable latitude 
was allowed in the course of time as to contracts between 
individuals of full age and not under the power of another. 

Then we come to a remarkable class of contracts, called 
real oonfcraots, because on the bailment of a real thing, by this 
mere fact, without any formal promise or any ceremony, the 
law pre-sumed an engagement and„pressed on one party an 
obligation. These contracts were of a very peculiar kmd, and 
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ULust have arEsn in every society that had reached private 
property, There were four of this clash— pigims or pledge, 
mutuum, dejiosiium, and commodatum. Of these the first, 
which is an extremely old device for raising money, still exists, 
and has grown, ever more and more important. The history of 
pledge in Roman law is interesting, hut Maine does not give it. 

Pledge arises, in Roman law, where an individual for the 
loan of money or something urgently needed deposits some 
other property with another, in which ease the law costs the 
obligation on the other to restore the piopeityon the repay- 
ment of the loan together with interosl. This was the origin 
of mortgage and of all other forms of pledge that exist in our 
time. At first in Roman law the property was conveyed with 
all the mass of customary ceremony, hut with a right to recon- 
veyance if the money advanced were repaid on a day named 
(flduaia)', hut as it might be sold meantime or pass into the 
hands of third parties to the loss of the borrower, the PrEetor 
came to his rescue, and in his Edict laid down that the property 
should he restored on the debtor offering to pay the amount 
advanced, A further improvement in the law of mortgage 
took place when the property pledged was allowed to remain in 
possession of the owner in certain oases where such an arrange- 
ment Avas beneficial to both parties, as in the case of land 
pledged by its owner, or the cattle and implements of its cul- 
tivation by a farmer as security for the rent. In the case of 
pledge there was a contract on both sides ; in the other thro© 
cases the contract is unilateral. 

The second contract has a peculiar interest, as Savigny, the 
great authority on Roman laiv, considers it the earliest contract 
of all. This is mutuum, where a friend lent to another a 
certain quantity of wheat, oil, wine, money, etc,, in general 
things admitting of number, weight, or measure, in which 
case the law placed an obligation on the receiver to restore 
the same quantity and of as good quality. It was really a 
gratuitous loan, a friendly act, not an economic transaction for 
profit ; and here, according to Savigny, lavv first felt cafipd on 
to protect property, lest an owner’s kindness and confidence, 
or perhaps hnmanity, sh^ld he abused to his hurt and ho 
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made tlie means of robbing him by the party benefited, and so 
of discouraging a useful aid to men in necessity, o&pceially 
in early times. It was the earliest contract, because it was 
more urgent to protect property than to enforce promises, which 
it did not undertake till later. This is not Maine's view, who 
thinks that the verbal promise or stipulation was earlier than 
any of the real ones, for which, however, he does not appear 
to give satisfactory reasons, 

Tire next real contract was depodtum, where an owner 
deposits a thing for safe keeping with another but without 
payment, in which case the law vests in the depositary the 
obligation of restoring the thing or its value, and required 
ordinary, hut not the highest, degree of care on his part. 

The last is commodatum, where a person borrows for his 
own use and oonvenienoo, in which case the highest core is 
exacted by law, with the restoration of the identical thing in 
dire time, as agreed upon. 

None of these contracts could lake place in the patriarchal 
stage, or the tribal and communistic or Bemi-coumiiinistio stage, 
as they all imply private property. If a pledge were given 
for a loan of money or cattle by one chief to another, then 
it would depend entirely on the good faith of the mortgagee 
whether he restored on redemption, there being no law to 
enforce it. It would not be a legal contract where there was 
no law, but only one binding in honour or morality; but, as 
Hobbes says, covenants where there is no sword to keep all in 
awe are mere breath, and the person in necessity, the mortgagor, 
Would suffer, save where he could protect himself as the baron 
under the feudal system when he got money on pledge from 
the Jewish lender. Instead of pledge, under the earliest 
system a chief in need of money or other special commodity 
would endeavour to get it by an exchange of some other things. 
He would not part with any of his property without getting 
the most possible in return for it, and there woirld he little 
room for pledge. 

M%tmm and eommodatum might have place, though rarely, 
fis between friendly or federated chiefs, but not in the case of 
there followers or .dependants imtif they had private property. 
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wlien tliey niiglit ariao -within each tribe with respect to articles 
of such property. 

The fourth class of Eoman contracts, called consensual 
contracts, is also reinarkahle. These contracts, like some of 
our o-wn modern ones, -were made hy mere mutual agreement, 
without any special form of words, or without any deposit of 
things. There were four, the first three of which might he 
guessed a prion , — buying and selling, letting and hiring, 
partnership, and mandate; the last somewhat analogous to, 
but not the same as, modem agency. These contracts were 
early freed from the usual cumbrous ceremonies in order not 
to impede transactions of daily need and convenience, or clog 
the wheels of trade and husmess, — in short, to facilitate the 
economic and social life generally ; and the Roman lawyers, 
finding these contracts hy mere agreement everywhere in use, 
called them contracts juris gentium. 

All the contracts of which we have spoken were legally 
cnforoeahle, hut a mere promise not pmt into due form did not 
bind, was not enforcealfie, nor a mere promise or agreement to 
give, until Justinian made such promises binding (probably, as 
Hunter suggests, to favour religious gifts hy preventing the 
promiser from going hack on his word). 

Thus then, finally, the Romans had arrived at contract law 
Buljstantially the same us that in modern legal systenm, and 
these in like manner have been slowly evolved from the time 
when contracts wore few and ceremonial to the present time 
when they are numcrons and made hy mere agreement, the 
exceptions being in the case of important transactions in English 
law, such as contracts under seal or certain contracts under 
the Statute of Erauds. 

The result of the whole evolution of contract Maine 
expresses by the formula that progressive societies “pass from 
status to contract,” or from that condition in which each one’s 
position, is settled legally and socially at his birth, to that in 
which each one forms it for himself hy contractual relations 
freely entered into. And, in fact, the whole of our modern life 
and its expectations, all social and economic intercourse, all 
that we call freedom, depeTids on the power to ruake contracts, 
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and on theii enfoicemcnt, if necessary, by law, or the award in 
corUin oases of coniponsation equivalent to tlie loss sustained by 
non-fill fiknent. There are, however, some exceptions in the 
interests of justice or the general weal. Soma contracts (as in 
Roman law) are invalid, as contrary to law or morality, some as 
contrary to public policy ; those made under fraud or mistake, 
because in those two cases, under a knowledge of the real facts, 
the contract would not have been made; or tinder force, or 
threats, or “undue influence,” because the contract does not 
express the real will of the person coerced. The rule is that 
men should be compelled to fulfil those of their engagements 
that are marked off as legally binding, to prevent disappoint- 
ment and pain, to promote the general good, and to realise the 
general sense of justice. 

The large area of contract is the most oharaoteristic fact of 
modern society and of its complex and multiplied relations, of 
our enlarged and expanded life, and expanded freedom, the 
consequence of the enlargement of contract. At first, contract 
played little or no part, there being no room for it under the 
primitive system of the patriarchal family, or the tribe, or 
village community, the expansion of the family: now it is 
otherwise. Contract is all in all. But our modern Communists 
and Collectivists would restore, and restore at a bound ap- 
parently, the old system, as far as possible, by the abolition of 
private property and inequality, and of free contract, which, if 
permitted, would soon restore the inequality. By the “national- 
isation of land, capital, and the means of exchange,”^ by the pro- 
hibition of free contract and a new organisation of labour, it can 
be all done easily. It will, however, be a more difficult matter 
than they think, to reverse a system the result of an irresistible 
evolution, as irresistible as the laws of growth in. a living body ; 
a system which was slowly but surely reached in all the ancient 
civilisations that have perished, — the Assyrian, the Egyptian,^ 

^ As reaaramondad at the Trade Bnioa Congress at Hoiwioh, 1894. 

^Assynologists and Egyptologists have deoiijheied Inscriptions prov- 
ing the exiatancQ of a developed law of pioperty and oontiaot amongst 
the Assyrians and Egyptians, just eS the Old Testament shows the 
same with the Jewish people. 
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the Greek, no loss thnn the Ronianj which has again hoen 
slowly reached by the independent and separate development 
of every State in Europe, all of which have passed through the 
same stages to the same final result 

But what has Qveryrvhpre and always been reached under 
every civilisation shows an irresistible law of evolution or 
growth, a law of social progress, one of the great laws that 
Mill was in quest of. It has been largely assisted, no doubt, 
by another law, the law of natural selection, and the struggle 
for existence, and by the psychological law, that man is 
fundamentally an animal desirous of property, as an extension 
of his power and an expansion of himself, — is, in fact, the 
egoistic being which he always wma. To reverse all this 
would, we believe, be wholly impossible ; hut the attempt, no 
doubt, might be madej it would lead to the temporary dis- 
solution of .society, if successful. But society would he restored, 
would rise Phcenix-like from its ashes, because the human units 
being unchanged, after a painful and costly oxperienoB they 
would fall back on their prior experience ; and the institutions 
of property and contiaot temporarily eclipsed, under which they 
have on the whole so wonderfully prospered, would be restored, 
and with them wealth and freedom would retrmi. 

Property can indeed be somewhat more rationalised, and the 
laws of its acquisition made more just, but the principle is 
sound, is the life of society. The sphere of free contracts 
may be reduced in certain directions, and the sphere of unjust 
contracts or those made under undue influence; but in the 
main freedom of contracts must be preserved, and freely-made 
contracts enforced; and this, for the w'ell-being, wealth, happi- 
ness, and freedom of the gi'eatest number, not le.ss than for 
that of the rich and well-to-do classes. On all the grounds of 
utility, of justice, of reason, and neee.ssity, the system must 
remain in substance ; and all that statesmen can do is to re- 
move proved injustice under which the working classes may 
suffer in the matter of contracts, by forbidding contracts in 
certain cases, as in others the judges may refuse to enforce 
contracts where their ignorance or extreme necessity may have 
been taken advantage of to tlieir detriment. And such partial 

24 
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retreat of the law in certain directions is right and compatible 
with its general tendency to favour freedom of contract. 

§ V 

Maine’s earliest wmrk was hold, original, and suggestive, hut 
it was also incomplete in parts and sometimes erroneous. These 
deficioncies he tries to correct in subsequent works, which are 
largely of the nature of revisions of theories and generalisa- 
tions laid down in his earliest work. Thus his account of the 
origin of customs and customary law being admittedly wrong, 
ha wrote an emending volume (JSarhj Law and Gustom ) ; his 
account of the village community being imperfect and too 
limited in range, he wrote his Village Communities of the East 
and West, in which he .shows how universally prevalent this 
social type was in earlier times. Meantime new light having 
been thrown not only on the former village communities, but 
also on the origin of landed property by the inquiries of Naase, 
Von Maurer, de Laveleye, and others, into different early 
communities, suggested to Maine on examination of the early 
laws of Ireland, which had never been influenced by Boman 
law, which therefore might he expected to throw further light 
upon the questions which chiefly interested him — the origin 
and development of laws, of government, and of property in 
particular, hfoi was he disappointed. He found clear trace.s 
of the origin of landed property, and the causes which led to 
it; he found light thrown where it was least to have been 
expected, namely, on the origin of feudalism, and on the 
“passage from inchoate to complete feudalism,’' also on the 
origin of aristocracies, on primitive marriage, and the passage 
from polygamy to monogamy ; while again, not from early Irish 
law, hut from the Hindoo law, in conjunction with the Boman, 
he is able to give something like a continued history of married 
women’s property. 

But he had also gradually found that he had undertaken a 
larger task than he had anticipated, even though he limited 
himself to progressive societies, and to three races, the Aryan, 
Semitic, and TJralian ; that, the orTgin of laws implied also the 
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origin of oustoms, that an inquiry into the earliest social 
groups and thoir subsequent changes and fusions is not an 
easy task] that in regard to the earliest social unit he had 
to choose between the patriarchal family, the Eoman family, 
the Eoman agnatic group, the Hindoo joint family, the house 
community, the village community. 

lie decided finally for the patriarchal family, identified with 
the Eoman family under the paterfamilias, as the primitive 
group, the unit of later aggregations, a union of which, sprung 
from a common ancestor, forms the village community and the 
tribe or clan; while a further union of these last makes the nation. 
This was his opinion when he wrote Ancient Law. He still 
adheres to it, in spite of objections, in the Early History 0} 
Institutions. “The most nearly nniveraal fact that can he 
asserted respecting the origin of States is that they wore 
formed hy the coalescence of groups, the original group having 
been in no case smaller than the patriarchal family.” Thus 
“ the hamlets of Attica coalesce to form the Athenian State ” j 
and thus “the primitive Eoman State is formed by the 
coalescence of the minute communities on the original hiUs.” 
But in a later stage great States are formed otherwise, hy 
conquest, one community conquering another, or ono chieftain 
at the head of a single commnnity or tribe subjugating great 
masses of population. This was the case with India, which 
has been repeatedly overrun by conquerors, who yet left intact 
the primitive village community with its local government and 
customs, which in Western Europe has been generally more 
or less destroyed, except in Eussia and the Slav Provinces 
outside Eussia. 

But again, as he had laid down {Ancient Law) that the “ civil 
laws of States first make iheir appearance as the commands of a 
patriarohal sovereign,” and as he also affirmed that laws tend 
in the course of time, though not at first, to be more and more 
the command of the sovereign, it is necessary to inquire into 
the origin of sovereignty, whether of one or a body, and the 
different kinds of sovereigns; and this includes the osigin 
of legislative bodies like our Parliament. Moreover, as the 
sovereign was sometimsa an aristocracy or oligarchy, the 
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question ol the origin of aristocracies and their dill'erent kiurla 
arises, whether of the military class, or lawyers, or priests, or 
merely rich men, all of which matters are touched at in his 
Early History of Jnstitutions. 

His account of the origin of kings and aristocracies is 
interesting but imperfect. The chief of a tribe, made up 
ultimately of patriarchal families, is the earliest king. He has 
all the natural attributes ; he is captain in war, supreme judge 
in peace, sometimes high priest, though in time, if his 
dominion increase, he may depute the two latter functions to 
others. Such wore the patriarchal chiefs of tho Bible, the 
Arab sheik, the chief of a large Celtic clan. 

After the downfall of the grand fabric of the Kumau empire 
and a long period of confusions, invasions, and conquests, of 
migrations of peoples and tribes, the feudal system slowly arose 
out of the chaos, and finally established itself over the greater 
part of Europe. According to Maine, tho chief result of the 
“ feuclalisation of Euroire” was "the conversion of the mark 
(or German village community) into tho manor,” and the 
transmutation of tho patriarchal chief into the feudal lordj 
the king, whether of England, Eianoe, or elsewhere, being 
only a larger lord, primus infer pares ; especially was this the 
case in Emneo. There was a natural tendency to feudalism 
all over Europe, though tho “germs of feudalism” must, he 
thinks, have lain in the old Aryan customs, awaiting their 
favourable opportunity and conjuncture of oiroumstanoos to 
grow and ripen. Even in Ireland, where the feudal system, 
strictly speaking, did not exist, some of the chief features of 
feudalism were produced. In strictness, feudalism consisted 
in the tenure of land on conditions of military service and the 
payment of certain dues. But in Ireland land was plentiful, 
while in early times the instruments of cultivation were scarce, 
and thus it was for the use of the chiefs cattle that services 
and dues were rendered; but the same effect was produced 
by this means as elsewhere by commendation, which was the 
essence of feudalism. 

The feudal chief was essentially „the patriarchal chief “ who 
had passed through the crucible of feudalism.” Elsewhere, he 
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says that the feudal group (the flef) was not a true archaic group, 
since its memhers were not hinsmen, but for the moat part 
strangers recruited by infeudation and contract. The latter is 
true; but if so, it is not easy to see how the feudal lord was 
essentially the patriarchal chief revived. The essence of 
feudalism lay in its relation to the land ; it was landholding 
for military service ; to the feudal lord the service and dues 
were rendered. Hence the feudal group was different and 
the feudal lord wholly unlike the patriarchal chief, who claimed 
to rule his kinsmen from heing the most direct in descent from 
the first founder of the race. The patriarchal chief ruled 
kindred, whether settled on land or not ; the feudal chief ruled 
a body mostly not of his kindred, and settled on land. Some 
rcsemblancea, no doubt, there were between a feudal lord and 
ail Irish or Highland chief, hut the dift'ereiicoa were very con- 
siderable and peculiar ; one great one being the existence of 
better and more moral relations between the cLief and the 
clansmen, greater devotion and loyalty on the side of the 
latter, better protection, kindlier feelbigs on the side of the 
chief, 

According to Tacitus, the German tribesmen were originally 
egual. This may be doubtful. But wlien they emerged from 
the German forest they had leaders. Were those necessarily 
patriarchal chiefs'! Was it not much more likely that in their 
ceaseless wars they found their chiefs in the bravest and 
ablest? TJiey found it necessary to give the lead to their best, 
and it is well known they made the ablest loader of all their 
king, raised on the soldiers’ bucklers. This was certainly one 
origin of the chief, and later on of the feudal chief, and the order 
was continually heing recruited by new and approved men, 
able to lead, as the wars continued. Such was even the origin 
of some of the English barons who came over with the Con- 
queror, who were not all noble when they landed in England, 
It was perhaps a less frequent origin in Ireland or Scotland, 
where respect for the patriarchal chief, as the only one who 
had a right to rule, still prevailed, from insularity to s»me 
extent, but more from an instinctive feeling of what was 
natural and fit. 
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Maine’s acooimt of the origin and spread of feudalism — that 
great system \Yhioh lasted for nearly a thousand years, which 
has left its mark in our land laws, and its spirit deep in our 
manners and life — ^is less satisfactory than might be desired. 
No doubt tho subject was obscuro. In its relation to the 
ownership of land its original model, he thinks, was perhaps 
the Roman Emphyteusis, especially that form of it along 
the Danube frontier where land was let to veterans in return 
for military service. In its legal aspect it was a compound of 
"harbarian usage^ and Roman law,” the latter borrowed for 
its oonvenience by tho barbarians, amongst whom feudaliiin 
arose. It spread owing to the universal state of war, as it 
made each group strong for defence. It rested on two things 
— the benefice and commendation ; the latter also duo to the 
violence of the time, hut the essence of it all was contained 
in the original Aryan customs. 

The amending statements do not add much to what ho tells 
us in his earlier volume. But he gives a fuller account of the 
origin of primogeniture, which ho describes as an “effect of 
tribal leadership in decay.” Because, during general wars, a 
capable and mature leader is necessary ; aud hence the uncle 
or neat relation will he chosen as leader from necessity, and 
the heir by primogeniture set aside if he is too young. But 
in more peaceful times, from respect for purity of blood, the 
claim of the first-born of the last chief is revived, even though 
he he young or unproved, as a leader. 

“We have an interesting account of the natural rise of aris- 
tocracies other than the feudal. One very general origin in 
antiquity was wealth, as it is still an origin. Amongst the 
ancient Irish, wealth was one way to aristocracy, if not to 
honour. The “ cow-nohleman ” was he who became noble from 
the multitude of his cattle, but he could only attain the dis- 
tinction slowly. The qualifications for leadership are given, 
and are worthy of note. "Thus it is laid down in the Brehon 
laws, that the head of every tribe should be the man of the 
ti'ibo who is the most experienced, the most noble, the most 

^ JntterU Lam, p. 18 S ; bat in the JStoriy Eislory of InsHMions 
he substitutes ‘'Aryan” for “baibarkn” oustoju. 
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wealthy, fclie most learned, the moat truly popular, the most 
powerful to oppose, ihe most steadfast to sue for jproflts and to 
he sued fov losses " ; which is not a had list of qualifications, 
as amongst them Plato’s two are to he found, wisdom and 
■vdrtue (including capacity ) ; but wealth or property is also in- 
cluded, which Plato denied to the go-rernors of his ideal 
Pepuhlic ; but to the possessors of which Burke, not planning 
for Utopia but Prance and England, would give the greatest 
power. 

According to Maine, the popular account of the origin of 
aristocracies (it is also Hobbes’), namely, kingly grace, is quite 
a modern thing, and was not the origin of the feudal nohle. 
The French feudal lord would have resented the view, for he 
was as old as the King of France. It would appear that some 
of the nobles were originally the “ Companions of the King,” 
who were expected to render personal services not always held 
as dignified. Thus we have the Mayor of the Palace, the 
Steward of the royal household, whose descendants became 
noble and even became kings. 

This account of the rise of aristocracies is too brief.' But 
what comes out of significance is that aristocracies, men of light 
and leading, arise necessarily in all societies, from the earliest 
times j that there is as little equality of capacity as there can 
be of property j and that, wherever there is this inequality, 
aristocracies of both sorts will arise, and, though one of them 
may he of a higher character, it is perhaps not so useful ia 
modern times to the community as the other. 

To the historical method applied to law and government, 
and to society as held together hy such, we look to obtain the 
origin and main changes of law in general j the origin and 
development of different social organisms from the simplest to 
the most complex ; the origin of kings and governing classes ; 
and a certain amount of all this we get from Maine. But it 
should also furnish us with the origin and evolution of con- 
stitutions and public institutions; also tbe principal changes 
in tbe modern legal systems of progressive nations; something 

1 For a better account, ae% Herbert Spencer’s PoHitcal ImlUutions, 
chaps, vi, and x, 
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moie tlian the very general law that they are improved suc- 
cessively by fictions, equity, and legislation ; something general, 
but more special, — the minor generalisations are wanted. No 
doubt, for example, judges improved law by equity, but also 
governing classes sometimes legislated in their own interests, 
sonaetimes changed law in a direction the reverse of equitable, 
the reverse of an improvement. Perhaps even the judicial 
interpretation may not have been uninfluenced by class or 
professional bias, as Bentham urges. The more important 
statutes and important legal decisions should be digested; the 
general principles they contain, together with such other 
generalisations as tliey may suggest to the philosophical jurist, 
should be sot forth. 

Of course, to do all this, to write the history of laws and 
constitutions, would be impossible for any one person, and 
Maine is not to be blamed for not attempting it ; perhaps he 
never oonteinplated it. But he notes that a history of law 
“is perhaps the most urgently needed of all additions to 
English knowledge,”^ and that next to it what we most require 
is a “new philosophy of law.” What he himself wished to do 
was to apply the historical method to public inetitutione, as he 
had applied it to the institutious of private law. This part of 
the work he never found time to accomplish. But an instal- 
ment of it he was able to give to the world in his work 
on Popular Government, an epitome of which will bo found 
later on. 

Whatever his deficiencies, to Maine belongs the credit of 
having been, the first in. this country to apply the historical 
method of reasoning to law and government, in general to 
political philosophy, the first to have clearly seen its nature 
and range, which Mill had not seen, and the result has been 
to place on a sounder and wider base the science of law and 
politics. , 

But there is still something wanting. Uistory explains what 

i This has now bseii supplied by Professors Maitland and Sir Frederick 
Pollock ill Ihoir learned, mteiesUng, and nwsteily woik, in which 
Bome of the chief doctrines of Maine roooive their necessary and due 
limitations. ' 
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is by wliat has been, the present facts by the past series of 
antecedent stages or causes. But it does not explain sufficiently 
■why property and contract are necessary, from principles of 
human nature, as 'well as from outward circumstances, and yet 
at all times there is a psychological explanation as well as 
the historical one, and the former the more fimdamental, The 
nature of the human unite was such all along that social 
organisms took such forms ; the feeling of kinship, loyalty to 
chief, mads the clan and the village community, while narm-wer 
egoistic feelings, and special affection for wife and child, later 
on led to the break-up of the communities and the introduction 
of private property. The love of wealth, of power, of distinc- 
tion, all powerful egoistic feelings, did much towards the same 
result, as well as the natural and insihwtire feeling that each 
one should justly have the fruits of his own exertions ; in short, 
a number of natural feelings, largely egoistic, always existing 
potentially in man by his very nature, as Hobbes said, must 
have had much to do with the change — feelings which the 
primitive oommunily repressed, hut which a rdgime of property 
and inequality greatly favoured. The part played by the qualities 
of human nature, as well as by general historical causes, is not 
sufficiently brought out by the historical school, And certainly, 
as Mill says, historical generalisations should be capable of 
being deduced from the general principles of human nature, as 
an additional guarantee of soundness. 

Even our present laws must ho founded on principles of 
human nature (as well as be generally beneficial to the com- 
munity) ; and it is because they are so, and because human 
nature is largely alike in different civilised countries, that their 
laws are so much alike on the whole. 

§8 

I have now to note the great defect in Maine’s concoption of 
jurisprudence, namely, the denial, express or by implication, 
of natural law (and natural justice), which has been believed in 
by all writers on the philosophy of law from Aristotle to Kant, 
The Eoman lawyers, the e’anon lawyers, the civilians, English 
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chancellors, a-nd equity judges, as well as continental lawyers, 
all believed in it. Hooker, Hobbes, Locke, Hutcheson, 
nearly all English, moral philosophers, including Eutler, the 
greatest of them, believed in it; as did Kant, the greatest 
of the continental moralists; while Herbert Spencer, the 
most original English philosopher of our generation, believes 
at once in natural law and the efficacy of the historical 
method. 

There is, then, a law of nature, as there is a moral law, of 
which it forms the most important part. It is pointed out by 
conscience or moral sense or moral perceptions, that particular 
part of the moral field which concerns justice, the rules of 
which can be laid down with greater precision than in the 
case of the other virtues, and which, provided they are lit to 
he enforced by the public sword, is natural law in a special 
sense, It can be discovered by our natural sense of justice 
or equity (which is part of our moral sense) ; its area can be 
enlarged and made clearer by reason, especially the reason 
of moral philosophers, jurists, equity judges, and ohanoellois. 
But its existence is not believed in by Bentham ; it is derided 
by Austin ; while Maine appears to think its existence dubious, 
that the believers in it confound wbat is with what ought 
to be, sometimes thinking it realised in part in existing law, 
sometimes merely that it ought to bo, while in the latter 
character it may be, and in modern times has been, of an 
anarobic and dangerous tendency. 

But it would not be difficult to show that he himself believes, 
or ought to believe, in the law of nature; because he affirms 
that the Homans improved their laws, greatly to their benefit, 
by their theory of natural law ; and that most modern nations 
have done the Hke. But can it have been a mere nonentity 
or a phantom that they were followbig which thus proved so 
useful a guide ? 

Moreover, Maine admits that our own laws have been im- 
proved from a sense of equity ; but this eqdity, wbiob, as he 
says, 4s based on advancing morality, and these higher feelings 
of morality appealed to, are really^ part of natural law, and 
are expressly referred to natural law by equity judges, and 



MAINE 


'379 


even ty Maine himself. Finally, he tells us ; “ The gi'eateat 
function of the law of nature was discharged in giving hirth 
to modern international law,” which is expressly based on three 
postulates — (1) There ts a law of nature. (2) This law of 
nature is binding on States inter se. (3) “ Sovereigns are 
related to each other like the members of a group of Eoman 
proprietors,” to whom certain doctrines of natural law apply. 
But if natural law has had so grand and illustrious a history, 
save in France for a few wild years after the sovereign people 
first entered into its inheritance, why doubt of its existence, 
or deny it with Bentham, or declare it to he a “convenient 
mystery ” ' with Mr. J ohn Morley, unless our sense of morality 
and sense of justice he mysterious, or our feeling of a thing 
that ought to be, but which is not yet in existence, save only 
in part, is a mystery h 

Maine, at all events, declares formally that “ the theory of 
natural law is still the great autagonist of the historical method.” 
And this may he true in the sense that the former was thought 
to he a sufficient theory wittiout historical knowledge ; sufficient 
to stand for a science of jurisprudence, without the history of 
law or institutions j sufficient for the reform, both of govern- 
ment and law, without consulting history or experience. But 
there is really no contradiction, no natural hostility, between 
the historical method and the theory of natural law or natural 
rights. 

The matter is of the utmost importance in the philosophy of 
law and polities. Indeed, it is not too much to say that the 
whole future of society turns on a right miderstanding on this 
point. If there is no natural law, no natural rights, and hence 
no natural justice as the chief part of natural law, if there is 
nothing hut considerations of utility to determine justice, as 
Bentham and Austin contend, it will be impo.ssihl6 to find 
any precise rules of justice. If legal rights are not based on 
natural rights pointed out by innate moral perceptions made 
gradually clearer by reason, they are more arbitrary impositions 
fomided on might. And that the just is not resolvalSe into 
the generally useful is sl^wn by this, that the-porcei)tions and 
^ Seo his iutorestiug of Itous^ectiu, vol. ii. p. 231, 
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feelings of justiue and natural riglit appear earlier tluin the 
knowledge of tlie general utility of justice; or wo can know 
that a rule is just Lefore we can bo sure that it is generally 
useful, still more, that it makes for the happiness of the 
greatest number. It may be discovered subsequently, that 
what instinct and reason point out as just and what reason 
confirms, is also that which most promotes general happiness 
or well-being, as in the case of ownership ; but it is an after- 
discovery, and one which may not even be made, though doubt- 
less it often is made, A community of the lower animals 
instinctively recognise natural rights, though they wore not led 
to their rules of distribution by perceptions of the general 
utility, True, their habits and acts do tend to the general 
utility, or rather to the conservation and well-being of the 
aggregate group, the weal of the social organism. Shall we, 
then, say that the niles of justice are those that most favour 
the weal of the social organism 1 
But such rules were known and carried out in primitive 
communities of men before they were known to be for the 
general good of the community. They may tend always to the 
general good, but this perceived tendency was not the origm. 
The origin, the first perception of the idea of justice, is given 
by the moral sense or sense of justice. It is instiuotive ; we 
are born with a predisposition to it, the result of heredity. It 
appears early in oliildron, who in play with each other .show 
theu- sense of it ; and of tho innate feeling of “ mine ” and 
“thine,” which appears much earlier. Certain phrases mark 
the early appearance of the notion of natural rights, and of the 
law of equality of rights in certain cases. “I have as good a 
right to it as you have,” “as good a right to be here as you,” 
and so on. Again, immediate anger at wrong or injury done to 
them shows the instinctive sense of justice and injustice. They 
feel that certain acts are just and “fair”; the contrary ones 
wrong and unfair, The instinctive notion of property which 
appears in tho child is seen in developed form in the school- 
boy. "The bird’s nest that he first discovers is “ his,” and so 
are Uve young, and both by the riglit of tho first “ occupant.” 
If he finds an article he feels that it is not his unless no 
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owner can be found. If he makes a ball or a kite ont of his 
own materials he feels that it is his, and other boys fed tho 
same. He knows or feels that another has “no right" to 
strike him without provocation, that if tho other does so he 
may retaliate ; that another should not tell lies about him, to 
the hurt of his good name j should not prevent him from doing 
what anyone else may do, and which is not forbidden by the 
headmaster. He feels that if he makes a good bargain in 
hk small world of exchange, it should bo carried out ; or if he 
makes any kind of simple contract, promises to give or do 
something in return for something to bo given or done, tliat 
both sides should keep their promises. IIb feels nevertheless 
that he should not be held to a bargain made under deception, 
or to a promise extorted under force from a bigger boy, if 
another bigger one or the master released him on the matter 
coming to their loiowlodge. In general, schoolboys know that 
promises ought to be kept, though there may be no means of 
eiiforoouiont except the general opinion of the school, which 
might show itself disagreeiibly against unfair things, just as it 
might set itself against sneaking or mean actions, or generally 
against “bad form,” though the latter w'ould not be so in- 
stinctively knoMui. 

I do not mean to assert that an inchoate system of rules 
based on our natural sense of justice is presented by tho embryo 
social organi,sm which a public school presents, but undoubtedly 
the elements of an instinctive code of rules are to be diseemed 
resting on the sense of justice rather than on utility or the 
general good. In this case the headmaster corresponds to the 
absolute monarch, and his commands are laws in Austin’s and 
Bentham’s sense of tho word, that is, general rules over and 
above the rules of morality and the rules which hoys impose 
on each other’s conduct — rules resting on utility, or intended 
to raise tho external character or its internal tone. His aim 
might be in part the happiness of the boys in the school at 
the time, but also it might be to make the school, as a per- 
petual institution, more efficient, to make the pupils better 
scholars, but also to elevate their character, to form their 
manners and their morals up to a higher standard, to make 
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tLem at tlie same time manly and religions. But all the time 
the boy’s own sense of jnstice and right, founded on instinct, 
is the source of tho coda that prevails amongst the boys 
themselves, though it may be supplemented by certain tradi- 
tions of the school. 

Thus the theory of the law of nature and natural rights is not 
fog or “fustian,” as Austin, imperfectly acquainted with the 
history of moral speculation, imagined. It is sound dootrino, 
older than his theory of utilitarianism, and more applicable 
to practice ; and if jurisprudence must make choice between 
the two for its ethical base, the former furnishes a better one. 
It is easier to find the just than what is conducive to the 
happiness of the greatest number (or even the weal of the 
social organism). The former, what is just, is derived from, 
our feeling or sense or perception of justion Most people have 
some sense, some perception, of natural justice j to the learned 
and acute it belongs to elaborate special rules to make the 
science of justice or right clearer, or to decide what is just in 
paiticnlar oases. Our equity judges have done this up to the 
moral level of their own ago. When higher and more delicate 
perceptions of justice arise in the minds of original moralists, 
equity judges should be apt to apply this increasing moral light. 
In short, the rules of justice rest fundamentally on natural 
justice and natural rights, supplemented by considerations of 
utility. Herbert Spencer is the first of our English philo- 
sophers who has seen this, and pointed out tho error of Bcn- 
tham and Austin, who make legal rights the creation of the 
sovereign, which they cannot be unless the sovereign can make 
something out of nothing. Legal rights, if they are what they 
ought to be, are simply the expression of these natural rights 
decernible by the sense of justice, and armed with a sanction. 
These rights would exist if there was no sovereign, as Locke 
and Hobbes both tried to show ; only that they would exist 
in a precarious state, unless people were moral, had a strong 
sense of justice, were not certain to be carried away by their 
passions to violate them, and to do injustices when judges in 
their own cause. 

The attempt to follow natuianaw may in the long-run 
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realise the greatest happiness, as Maine says it did in the 
Eoman world ; hut also it might produce temporary widespread 
misery and anarchy, as it did in France at the Bevolution. 
And if natural law alone he regarded; if the teaching of 
history, including the history of law and institutions, be dis- 
regarded ; if the principles of natural law are not checked by 
considerations of general utility as a chief part of natural law ; 
if the reforms suggested by it are not carried out slowly, but 
attempted at once and altogether ; finally, if no regard bo had 
to prescription, anarchy would he the logical and practical 
outcome of the doctrine. It must be held subject to the 
lessons of history, which shows what has always and every- 
where been held as just, and which, as giving the long 
experience of our species, must now he considered as necessary ; 
history, which shows us again the universality of prescription, 
which gives rights to possessors after a certain time, and 
deprives original owners of them, the most important class of 
cases in which abstract justice and natural rights have to give 
way before the exigencies of utility. Why is prescription 
allowed to found a valid title to property? Because of its 
paramount utility in composing, in putting an end to disputes, 
without which it might almost be affirmed that Hobbes’ state 
of universal war would return. 

To avoid anarchy, the doctrine of natural law must then give 
way to utility in certain cases, and in fact with the Eomans 
many of the precepts of natural law were founded simply on 
utility or general convenience, just as many customs and civil 
laws were founded on utDily ; a just law in these cases being 
that which was obviously and generally useful, where abstract 
justice could not be appealed to. And prescription comes 
under this head. Its utility is great, and it was early made 
part of the civil law by the Eomans, and copied into modern 
systems from them. 

But though natural law must bend in oases of conflict to 
utility, the total denial or ignoring of natural law and enthron- 
ing Benthamism, and making the greatest happiness qf the 
greatest number the sole test of good legislation, will be just 
as likely to lead to anarchy if carried out unflinchingly, and 
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in all directions, as Bontliam deau'od it should he. I grant 
that it would not do so if the sovereign people, the greatest 
number, really luiew their own interest. But suppose they 
think that their greatest happiness would be best consulted 
by an equal division of wealth — a view that Bontham does 
not hold — ^bub which men uninstructed in political science 
or political economy are very likely to liold. Suppose they 
believe that inequality in wealth is not the state in which 
the general happiness is best promoted, and should set them- 
selves to abolish inequality, anarchy and misery would very 
speedily result, though the majority might not believe it 
would be so until a painful experience had taught them the 
lesson. 

Bub the doctrine of natural law justifies private property 
as founded on natural rights, while the historical and the 
comparative method merely show it as a universal fact. 
According to Burke, natural law oven justifies prescription, 
This is a doubtful point, and it was denied by the canon 
lawyers. Accordingly it would seom best to rest its claim 
on utility, which we have shown to he a supplement and 
sometimes a check on the conclusions reached by natural law 
as well as a detetniiuant of part of its contents. 

In the eighteenth century, indeed, the appeal to natural 
rights produced temporary chaos in Franco and elsewhere j but 
it also reaulled in widening the reign of justice, and in the 
end in a great increase of the general happiness and wealth, 
while it restored the dignity of man first proclaimed by 
it, which was reaffirmed by Christianity, hut which had been 
gradually lost. It resulted also in the restoration of certain 
natural rights to the people of other countries, as well as 
France-— both political and civil rights. This happened in 
England, too, and was the more likely to happen in a country 
in which the people had risen against their king a hundred 
years before for their civil and religious rights. It may now 
be said that they have nearly conquered their natural rights 
in full, or if not, that they are in a position of great strength 
for prosecuting any further just claims. 

But the doctrine of natural law can now be turned against 
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tile woi'lcing classes if they should go further and attempt to 
carry, out levelling or confiscatory ideas. For property is 
justified by natural law, depending as it does on principles 
of human nature, and specially on our sense of justice. 
Freedom, of contract also depends, as the general rule, on 
our natural rights to liherty, so far as their exercise does not 
hurt others, There are modes of acquisition resting on natural 
law, others, everywhere recognised, whicli dopend on utility, 
general convenience, so that only wrong modes of acquiring 
property, and immoral or had contracts, made under mis lake 
or fraud, or force or undue influence, are to be condemned. 

History has also shown the necessity and universality of our 
present system of coutract and property. Bentham has shown 
that both conduce to the general happiness, save as respects 
the laws of inheritance, and that anarchy and chaos would 
result from the abolition of property ; but the theory of natural 
law alone can show that property and contract conform in 
theii essence to the principles of justice, though abuses may 
creep in, so that things have been made property that ought 
not to have been, so made, and unjust contracts have been 
permitted and enforced which it should be the business of 
equity and wise and just legislation to correct. 

This theory of natural law, formerly held by all English 
moralists, has been denied or ignored since the ascendency of 
the utilitarian school. According to Austin, there are no 
natural rights, whether to property, life, or liberty whether of 
conscience, speech, or actions. There are only legal rights 
resting on utility. And if this be so, property, Kfe, and liberty 
are at the mercy of the sovereign, he it one or a few or many ; 
in England, dependent on the mere will of the numerical 
majority, which might to-day confiscate or even abolish property, 
and next year restore it according to its ideas of its own 
interest ; if this ho so, might alone makes right, end it 
would he vain to urge that property is recommended and 
justified by considerations of utility, as the majority might 
think otherwise. On the other hand, each one of the majority 
has a sense of justice as par^ of his moial nature, and to this we 
can make appeal on surer grounds. It may he observed that 
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Bentliam InmsplI admits a tendency to private property before 
law existed, and if so this iiiclioato property cannot owe its 
creation solely to law, but must have been due to the sense of 
justice, as well as the discovered general advantages of property, 
.that is, to both justice and utility. Apply the test of utility, 
of the general happiness to laws, and changes will result. 
Apply the doctrine of natural rights, and changes also will 
result j but there is a limit to them in this case, and all classes . 
can appeal to the sense of justice as a limit, because it is a 
measure that all possess, rich and poor alike, employers and 
employed. 

Thus then, finally, legal rights, rights of property, contractual 
rights, etc., are founded on natural rights or on utility. Those 
founded on natural rights are mostly conducive to the good of 
the greatest number. Thera may be, though rarely, a collision 
between the two, utility and natural rights, and when there is 
the natural rights must give way to the interests of the great 
majority, e.g. when a proprietor is forced in the general interest 
to sell his property, in which case his right is invaded, hut the 
doctrine of natural law in such a case prescribes adequate 
compensation for the right set aside. 

It is not withiu my purpose at the end of this book to set 
forth in detail a philosophy of law founded on natural rights, 
hut only to say that the ignoring or denying natural rights, 
alike by the analytical school of Bentham and the historical 
school of Maine, is, in my opinion, a fatal omission in their 
views of the science of jurisprudence; in the case of the 
former it is in effect the denial of an original independent 
notion of justice, and the resolution of it into utility. The 
just, on Bentham’s view, is the generally useful, that which 
most promotes happiness — a view which would justify slavery 
if the slaves have more material comfort than they would have 
if they wore set free. In Maine’s case, though, on the whole, 
he does not believe in natural law or natural right, yet he 
thinks the hypothesis has been, as a historical fact, useful to 
the^Bomans and to the moderns up to the eighteenth century, 
when in the hands of Eousseaivit tended to the anarchic 
explosion that followed. It must he admitted that natural 
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law waf> the main weapon by wliieb feudal abuses and oppies- 
sions, ^vcre attacked in Fiance ; but it was a perverted notion 
of the sovereign people directly exercising sovereign attributes 
without representatives or agents that was the chief cause of 
the anarchy. The doctrine of natural law has since borne 
other and better fruits. But it can no longer he made a 
weapon of attack on the richer classes. On the contrary, it 
is now the great defence of the natural rights of property, 
old as the world. 

Maine has ascribed all the reforms in English law to 
Benthamism, of which he affirms that the Eoman theory of 
natural law was the “counterpart.” I think he has rather 
over-estimated the effect of Bentham; much of the law 
reforms of this century being made by legislators under their 
sense of justice, with little regard to Bentham’s utilitarianism. 
It is true that, when justice was aimed at, general utility 
commonly resulted, and this will continue, and most fortunately, 
since it is easier to discorn what is just than what conduces to 
the general utility or the happiness of the greatest number. 
But, secondly, if natural law worked so well for the Eomans 
and Benthamism, its “counterpart,” so beneficially for our- 
selves, why not have a little more confidence in the older 
theory that aimed at justice, hut constantly reahsed general 
utility, than in the newer one, when it is acknowledged to he 
so difficult to know what makes for the general happiness if 
sought irrespective of justice, which is the shortest and clearest 
route to it from the legislator’s point of view? 

It is granted that the whole theory of natural right must 
he Supplemented and limited by considerations of utility, of 
reason, and of necessity, what history and reason alike show 
must he, and cannot he prevented. 

It is the historical method chiefly that teaches what must he 
from what has always and everywhere been, from universal 
and eternal experience. But it is the doctrine of natural 
law which shows what ought to he in general, in conformity 
with justice chiefly, but also with utility and necessity. 
Finally, there is no necefiigary antagonism between the his- 
torical method and the theory of natural rights, as Maine 
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believes, All through the historical development considera- 
tions of natural justice as well as of utility wero forces at 
work to produce changes m laws; while sometimes the 
selfish interests of ruling classes, military or priestly, effected 
changes; and sometimes, even though rarely, the commands 
of a despot, 



II. ON POPNLAE GOTERNMENT 
§ 1 

In tile pi'efaoe to Ilia work on Popular Oom'nmenl, Sir IXeiiry 
Maine tells ua that he had desired to apply the historical 
method to political institutions as well as to private law and 
institutions, hut that, just as in the case of private law, a mass 
of cl priori ideas deduced from the assumption of a state of 
nature and the law of nature seriously stood in the way, and 
claimed a monopoly of the field of political philosophy. 

Those d priori ideas, as is well known on the Continent, 
though not in England, emanated from the .speculations of 
Rousseau, which condemned all governments, except demooraoy, 
as illegitimate — a view which dispenses with all experience 
and observation. Maine, on the contrary, in this volume pro- 
poses to test these ideas and the current opinion on popular 
government, which is largely derived from them, by a body 
of facts respecting popular constitutions, accumulated since 
Bentham, the English eulogist of democracy, wrote “ sixty or 
seventy years ago." 

When Bentham wrote, he necessarily employed the deductive 
method, because he cared nothing about remote history, and 
there was little to go upon in modern times respecting demo- 
cracy, except American constitutional expeiienoe and the 
unfortunate French experiments dui'iiig the Revolution. 

Maine’s own method is not quite the historical method as he 
himself has described it, hut rather a method which confronts 
the d priori theories with facte gathered from contemporary 
observation, recent history, sometimes lemoter historj, and 
which occasionally meets deductions diawn from human nature 
with like deductions. 


389 
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He ooinmonGos with, a short history of popular govornment 
since its modern introduction, and concludes that this Iiistory 
proves it to he of an extremely fragile nature. Is there? any 
general cause or causes discernible? Yes. The modern 
military spirit and militai’y organiBation, which exact.? the 
soldier's unque.stioning ohedienee to his superiors, has often 
led to the overthrow of popular government. There is also the 
modern growth of irreconcilable opinions. Experience has 
taught us thus much about its instability ; but there arc certain 
difficulties inherent in democracy that might have been known 
without experience, and which, in fact, were noted more than 
two centuries ago by the “powerful intellect of Hobbes.” 
Political liberty, Hobbes has said, was political power, not 
“the desolate freedom of the wild ass.” And in largo and 
popular democracies this means power minced into such minute 
fragments that its holders (the voters), if left to themselves, 
would oaro extremely little about its exercise , so little, indeed, 
that their votes would bo largely sold in England if the law 
did not forbid it, as they are in America in spite of the law. 

This situation gives rise to the intervention of the wire- 
puller, the real leader in modern popular governments, who 
gathers together and utilises these small portions of political 
power. And this he ia enabled to do through the instrument- 
ality of Party, a universal fact of human nature, probably 
flowing from the early combativeness of mankind and tlio 
itmata tendency to take a side. "Without this fortunate 
circumstance, the wire-puller would he powerless and at pause ; 
with, it he can be the real ruler, direct the course of policy, 
make multitudes do as he wishes. His business is to fan the 
party spirit to a flame so as to hold the partisans firmly 
together, draw the bonds tight so as to make it hard to break 
away. Of course, all efleotive devices will be copied by both 
parties ; a new discovery in management cannot'he confined to 
one party. The residt is to make all parties more and more 
alike, and “ their opinions and the resulting policy will less and 
less reflect the individual mind of any leader, but only the 
ideas which seem to that mind to he most likely to win favour 
with the greatest number of snpportoIS.” It must lead to more 
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and moro extended suffrage, even though universal suffrage lias 
rather gone out of its former high favoui' with Eadioals, since 
it onto led to despotism in France and had been taken up by 
Prince Bismarck, Suppose, then, the most extended suffrage 
possible has been reached ; suppose that every adult man and 
every adult female has a vote, and suppose the electoral 
machinery has extracted their vote from all, vrhat is likely 
to bo the result of impressing this huge dead level of average 
opinion on legislation? The Radicals think it will be on their 
side j and perhaps it would he at first, and so far as the exten- 
sive destruction of existing institutions go. In the end it is far 
more likely to issue in a mischievons kind of Conservatism that 
would listen to no scientifio conclusions that ran counter to its 
prejudices — fatal to all that Liberalism has considered progress. 

This is not too much to say. Let any “competently in- 
structed person turn over in his mind the great epochs of 
scientifio invention and social change during the past two 
centuries, and consider what would have occurred if univcr.sal 
suffrage had been, established at any one of them. Universal 
suffrage, which to-day excludes Free Trade from the United 
States, would certainly have prohibited the spinning-jenny 
and the power-loom. It would certainly have forbidden the 
threshing machine. It wordd have prevented the adoption of 
the Gregorian calendar ; and it would have restored the Stuarts. 
It would have proscribed the Roman Catholics with the moh 
which burned Lord Mansfield’s house and library in 1780; and 
it would have proscribed the Dissenters with the mob which 
burned Dr. Priestley’s house and hhrary in 1791.” 

It may be thought that better popular education would 
prevent such errors in the future. Universal suffrage, it may 
be allowed, would not force such legislation on govermueiits 
as it would have done in the past, but we do not know wbat 
great new improvements may be in the womb of time, which 
may run counter to the prejudice of the many in that future. 
They are at the present time opposed to the central generalisa- 
tion of political economy, shown to he still more general by 
Mr. Darwin’s Theory of Natural Selection, the Maltiursiau 
principle of population. • “ It has long been intensely unj 
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popialaT in France and tlie continent of Enropo,” and even 
amongst outselTes proposals for recognising it in connection 
witL scliemes of emigration are set aside in favour of Ltbor 
schemes ignoring it and the law of diminishing return.^ 

It may he thought that wise leaders will he a safeguard 
against these and other dangers. But ^?hat if the loaders 
do not lead, but listen to the suggestions of a lower intelli- 
gence, and allow programmes to be dictated to them! And 
the tendency over Europe appear, s to be the dictation of a 
policy by the many rather than its formation by the capable 
few. Consider the case of Switzerland, for instance, where 
the " Keferendum ” is coming more and more into vogue. 

And here we have the first infirmity of popular govern- 
ment j the wider the electoral base, the greater the tendency to 
a dead level of cosmopolitan opinion, which rulers are com- 
pelled to make the standard of legislation and policy, the 
“ common sense of most,” as it was glorified by Tennyson in his 
earlier days. 

It is not from societies like our democracies that improve- 
ment ha.s come in the past. It has come from aristooracies. 
The Athenian so-called democracy, under which art, science, 
and philosophy shot up so wonderfully, was “ an aristocracy 
which rose on the ruins of one much narrower,” and the liko 
holds in other cases. 

As to the progressive overthrow of existing institutions, to 
what end ? Artisans and agrionitural labourers will use legisla- 
tion “for what they may he led to believe are their own 
interests,” They are dissatisfied with the unfair and unequal 
distribution of wealth, “which democratic law will some day 
correct.” Let them try it, Maine says. “In doing so, they 
would resemble not a number of claimants insisting on a fair 
division of a fund, hut a mutinous crew feasting on a ship’s 
provisions, gorging themselves on the meat, and intoxicating 
themselves with the liquors, but refusing to navigate the vessel 

^ K 37. This principle of population is no I generally accepted 
withoTit qualification ; and olsewhcro ho affirms that political economy 
is not striotly a sBiciice, so there is some .justification for the attitude 
v{ the many as regards this supposed soieniJtee doctrine. 
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to port. It is amongst the simplest of economical truths that 
far the largest part of the wealth of the world is constantly 
periahing hy consumption, and that if it ha not renewed by 
perpetual toil and adventure, either the human race or the 
particular community making the experiment of resting without 
being thankful will he extinguiahed or brought to the very 
verge of extinction.”^ 

What he is most afraid of is, that the democracy will lax 
the rich for their own benefit under the name of philanthropic 
purposes, and with the result that tho heart and energy to 
labour and save may bo taken out of the saving claa.sen, who 
may relax their efforts, and that a general material poverty 
may result as happened in the Turkish empire. The future 
of popular government depends, to a great extent, on whether 
the working classes seek to benefit themselves by class legisla- 
tion and taxation of tho wealthy, or whether they depend on 
their own efforts and energies. There are only two sets of 
motives hy which abundant wealth can be produced, “One 
is economical competition, which leads to wealth and inequality 
with it; the other consists in the daily task, perhaps fairly and 
kindly allotted, hut enforced by the prison or the scourge. So 
far as we have any experience to teach us, we are driven to tho 
conclusion that every society must adopt one or the other, or 
it will pass through penury to starvation.” 

His final conclusion, he thinks, may seem trivial. It is 
simply that the British constitution has lasted for a considerable 
time, and therefore popular governments elsewhere may last, 
But the British constitution up to 1884 was “a thing unique 
and remarkable,” and on the whole successful ; the envy of the 
world, which other nations copied, but, with the peculiar 
exception of the United States, nob very happily. So that, 
finally, the only evidence worth mention in favour of a long 
duration of popular government is to be found in the success 
of the British constitution during two centimes mader special 
conditions, and in the enccess of the American constitution 
during one qeiitiuy under conditions still more peculiar and 
more unlikely to recur. 

I PopvZ9,r Oovermisnt, p. 16. ' 
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On tlie whole, Lliia is an able and suggestive essay, a li ttla 
pessimistic, and not very original. For Mill also pointed out 
the danger of class legislation and the ta.Kation of the rich, 
liis conclusion, too, is somewhat like Carlyle’s, who anticipated 
a short career for parliamentary government and the stump 
orator, which, and not the 'wire-puller', lie considered its peculiar 
and -worst product. Carlyle also thought it would probably be 
terminated by some Grom-well — for we outselvea have had a 
little exporicnee of the subversion of tbe constitution by the 
military spirit, to which for some reason Maine doo.s not 
expressly refer. Carlyle also noticed another characteristic 
infirmity of our popular government, or government by public 
opinion, -which, he compares to the navigation of a ship by a 
" phantasm captain,” by taking dircatious from the shore. In 
his opinion there was no euro for the evil short of its total 
abolition, for democracy had never really succeeded, and was 
on its trial even in the United States. 

I believe that both Maine and Carlyle have exaggerated the 
infirmities of parliamentary government, for reasons given 
before, which need not be repeated. All that need be said 
here is that there has been no nnjustjliable taxation of the 
rich since the time Maine ivrote ; -ivhile in 1896, under a most 
widened suffrage, the most Conservative Government since 1832 
was letinned ; nearly all the Socialist and Labour candidates 
having heen. rejected at tbe polls. 

§ 2 

In a second essay Maine enters more particularly into tbe 
nature of democracy, notes its peculiar difficulties and tbe 
dangers that beset its course, and suggests finally tbe only 
safeguards he can think of. 

What is the proper meaning of democracy 1 he asks. It is 
simply a forta of government in which the many are supposed 
to govern. As a form of government, it has the same general 
ends js any other. It must preserve the national existence, 
and to this end must have able generals, statesmen, adminis- 
■trators, skilled and cultivated diplisnatists j it must secure 
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order, make the laws obeyed, and as respects these several ends 
it labours under sjDeoial diflSculties. Such being democracy, 
merSly a form of government, whence the enthusiasm or the 
terror its advent excites I His reply is that demooraoies are 
supposed to legislate more, to alter laws and enstoms in the 
way of reform. Tliis is not quite true; monarchies legislate 
also. IVliat is true is that both monarcliies and democracies 
are at first highly destructive, and legislate, accordingly. “ What 
a modern democracy fights with is privilege ; and it knows iin 
rest till this is trampled out.” Hut such legislation, ho thinks, 
is transitory ; in the long-run there may he very little legisla- 
tion, as witness the small amount in the United States as com- 
pared with that in England. So in the case of Switzerland, 
the people desire little new legislation, and they have, even to 
the surprise of Radical leaders, rejected Radical measures hy 
the Referendum. 

The opinion that there was an irresistible tendency through 
the ages towards demooraoy is quite modern, and chiolly due to 
De Tocqueville’s hook on Democracy in America ; hut, according 
to Maine, it is altogether unsupported hy the history of the last 
two thousand years. De Tocqueville based his sweeping con- 
clusidn chiefly on the single example of America and the 
return of the democratic ideas of the great Revolution in 
1830, when the Bourbon dynasty was overthrown in Erance. 
Democracy is only irresistible if the classes who could check 
it continue to say to themselves and others that it is irresistible. 

The enthusiasm in its favour is as modern as the belief in its 
iiresistihleness. It was not shared by Aristotle and Plato, the 
founders of political philosophy, who, in spite of all that Grote 
can say to explain away the fact, thought it a had form of 
government. The panegyrics now addressed to it are of 
French origin, coming from the oratory and literature of the 
first French Eevolnbion, rehabilitated hy Lamartine in his 
History of the Girondins (ISif), and Louis Blanc in his History 
of the French Revolution (1847-62). 

History, Maine tells us, is the safeguard against, these 
delusions, extravagances, and false historical genemlisations. 
At the very dawn of Bistory we find all three forms of 
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govemniBn'fc — monarchy, aristocracy, democracy. Aristocracy 
seems to be gaining on monareliy, and democracy on aristocracy. 
The Athenian Republic was an aristocracy, so was the Eoftian 
Republic. On the fall of the latter, for seventeen hundro<l 
years it was monarchy that was gaining — “there was on the 
whole for seventeen centuries an all hut universal movement 
towards kingship.” Evanescent revivals in Italy of popular 
government there were, hut all the Italian Commonwealths, 
as well as all the feudal estates and Parliaments, “with one 
memorable exception (our own), sank before the ever-growing 
power and prestige of military despotic governments." 

“ The historian of our day is apt to moralise and lament 
over the change, hut it was everywhere in the highest degree 
popular, and it called forth an enthusiasm quite as genuine as 
that of the modern Radical for the coining democracy. The 
Roman Empire, the Italian tyrannies, the English Tudor 
monarchy, the Erenoh centralised kingship, the Napoleonic 
despotism, were all hailed with acclamation, most of it perfectly 
sincere, either because anarchy had been subdued, or because 
petty local and domestic oppressions were kept under, or 
because new energy was infused into national policy. In our 
country, the popular government, horn of tribal freedom, 
revived sooner than elsewhere ; protected by the insularity of 
its home, it managed to live ; and thus the British Constitu- 
tion became the one important exception to the ‘tendency 
of the ages,’ and through its remote influence this tendency 
was reversed, and the movement to democracy began again. 
Nevertbeless, even with ns, though the lung might he feared 
or disliked, the long’s ofB-ce never lost its popularity. The 
Commonwealth and the Protectorate were never for a moment 
in real favour with the nation. The true enthusiasm was 
reserved for the Restoration. Thus from the reign of Augustus 
Cossar to the establishment of the United States, it was' 
democracy which was always, as a rule, on the decline; nor 
was the decline arrested till the American Eederal Government 
was founded, itself the offspring of the British Constitution. 
At this moment democracy is receiving the same unqualified 
eulogy which was once poured on moif&rohy ; and though in its 



MAINE 


■597 

modern shape it is the product of a whole series of accidents, 
it is^ regarded by some as propelled in a continuous progress 
by an iriesistible force.” ^ 

And now, how far does this “inverted monarchy,” as he 
calls democracy, deserve the reverence paid to it by so manyl 
“The great philosophical writer who had the best opinion 
of it was lientham,” who claims that it was freer than other 
governments from “sinister influences” and sectional interests. 
All people and classes, indeed, follow their own interest, and, 
whether one or a few or the many rule, they will prefer 
their own interest. “The remedy is to tran.sfer political power 
to the entile community”; for they also will follow their 
interest ; but their inteieat, the good of the greatest number, 
is the proper end of government.® 

This reasoning looks irresistible, but Maine thinks that the 
benefits and the praise claimed for democracy could he claimed 
on the same ground for monarchy, “particularly in its more 
absolute forms.” 

“ Thera is no doubt that the Eoman Emperor oared more 
for the general good of the vast group of soeieties subject to 
him than the aristocratic Eoman Eopuhlics had done. The 
popularity of the great kings who broke up European feudalism 
arose from their showing to all their vassals a far more even 
impartiality than could be obtained from petty feudal rulers ; 
and in our own day, vague and shadowy as are the recom' 
mendations of what is called a nationality, a State founded 
on this principle has generally one real practical advantage 
through its obliteration of small tyrannies and local oppressions.” 

Bentham, he says, has been blamed universally for his “ low 
view ” of human natm-e. But, in truth, he took too high a 
view of its intelligence. The truths he so clearly saw are not 
visible to the many, hut only to the few, “the intellectual 
aristocracy.” History might have shown him the false views 
of their own interest that a multitude of men may take, but 
he knew little of history and cared little for its lessons, 
“Thus his fundamental argument turns against himself.” 
Place power in the people’s hand, they will use it, and rightly, 
' Popular Ooveminent, pp. 81, 82, ® Jh<l- p. 83. 
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for tlieir own. intiOreaf, said Benthaffl. lint, argucss Maine, 
“they are too ignorant to bo capable of unrlerKtauding Jiheir 
intore&t, and this ia the obiof ai-gument against democracy.” 

Tlie imniimity from sinister infinences which lieiitham 
claimed for rtemocracy should, ha thinks, have been extended to 
absolute monarchy. The interest of the monarch is identical with 
that of the generality (as Hobbes had long before maintained), 
Bentharn probably would have replied that an absolute ruler 
would favour the military, official, or courtly classes — the classes 
nearest himself. But the truth is that under the shelter of 
both “all sorts of selfish interests breed and multiply, specu- 
lating on its weaknesses and pretending to be its servants, 
agents, and delegates.” Still he allows, after making all qualifi- 
cation, that democracy has “some portion of the advantages 
which so raasoulino a thinker as Bentharn claimed for it.” 

But put the advantages at the highest, democracy or “ inverted 
monarchy ” is the most difficult of all kinds of government, and 
its difficulty lies deep in human nature and the causes whicli 
determine human volition. For in spile of such phrases 
as the "Will of the People, the General Will, etc., a very largo 
multitude cannot have a will, cannot, unless on the very 
simplest and most definite issue, form an act of volition, cannot 
come to an agreement. The only thing it can do, and must do, 
ia to accept the decision and will of another, and act as if it 
was its own, whether that of the great party leader, the local 
party leader, or the counsel of an impersonal newspaper. This, 
multitudes always tend to do j and even in the case of much 
smaller numbers, as a jury, the whole would decide as the last 
eloquent advocate would persuade them, were it not that they 
are held in cheek by a clear-sighted, learned, and impartial 
judge, who brushes away the eloquent irrelevancies of the 
advocate, and who advises and direots their final judgment. 

In fact, it is so difficult for a multitude to come to a decision, 
a common agreement, and to act as a corporate body, that were 
it not for certain agencies that hayo been invented to blind the 
eyes find to produce the appearance of agreement, democracy, 
from this inherent difficulty, woul^ he wholly unworkable. 
“ The truth is,” says Maine, “ that the inherent difficulties of 
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democratic governiiienfc are .so manifold and enormous, that in 
large, and complex modern societies it could noithor last nor 
work if it were not aided by certain forces which are not 
exclusively associated with it, but of which it greatly stimulates 
the energy. Of these forces, the one to which it owes most is 
unquestionably Party.” 

There follQw.s an interesting sketch of the party hero, 

“ debarred by his position from the full practice of the great 
virtues of veracity, justice, and moral intrepidity,” who “could 
seldom tell the full truth, could never be fair to persons 
other than his followers and associates, could rarely bo bold 
except in the interest of his faction ” ; and again, a good account 
of the nature of party ; a thing which resembles religion in 
that men are born into it, or stumble into it, hut which is 
seldom chosen from private judgment or mature deliberation, of 
whose weak points, as in the case of religion, men will not speak, 
except to oo-religionists ; which they will not easily abandon, 
and to whose assistance, when in serious danger, they return. 
Party discipline is like military discipline, and party itself he 
thinks a “survival and a consequence of the primitive oom- 
hativeness of mankind.” ^ It is mitigated war, and its best his- 
torical justification is that, instead of frequent civil wars, we have 
only factions. Like war, it develops the high “ but imperfeot 
and one-sided virtues ” of self-denial and sacrifice. “ But wher- 
ever it prevails, a great part of ordinary morality is unquestion- 
ably suspended ; a number of maxims are received, which are not 
those of religion or ethics ; and men do acts which, except as 
between enemies, and except as between political opponents, 
would be very generally classed as either immoralities or sins.” ® 

' This would seem doulitfiil considering that there are entire nations, 
otherwise warlike enough, in whioh party does not exist, that it is most 
intense in the most civilised nations, hut most of all hecauso in England 
it had a definite origin and special causes in the reign of Charles I. (see 
Hall&m’s Gmistitutioml Hislory, chap. ix.). In that reign opposing 
parties fought it out in. the field, and again, later, the Jacobites and 
■Whigs, so that party strife would rather appear a mitigated form not of 
“primitive oombativeness,” but of a very raoent combative spirit that 
had slept for a long time before the reign of Charles i. " 

2 Pop ular Oovmiment, p. 101. 
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Party ia our times acts with great energy, and has a certain 
effect in bringing multitudea to one mind, and their various 
wills to one wUl within each party. Nevertheless, one man’s 
share of political power is so small (out of some seven million 
voters), that liis consequent interest in politics would be slight, 
in spile of all the efforts of “ the caucus, the stump, and the 
campaign newspaper,” were it not stimulated and seconded by 
a far less respectable force, wbioh, to put it plainly, is no other 
than Corruption in one or other form ; which existed in England 
up to the Preneh Eevolntion in the form of fha purchase of 
votes in Parliament, and afterwards in Pentham’a time in the 
shape of vested interests ; which exists in Prance in the shape 
of thousands of places and offices for partisans, and public works 
for the rank and file; while in the United States a similar 
system exists as to offices rmder the name of the "spoils 
system,” introduced by Andrew Jackson, together with a 
huge taxation levied tluough protection, and spent in whole- 
sale bribery. 

In England we are now in a peculiar situation with respect 
to bribery ! the making of appointments having been banded 
over to llie Civil Service Commission ors, who select oflieials by 
competitive examination, there is only a small space for the 
“spoils system”; while the Corrupt Praotioes Act in many 
directions prevents direct bribery. It remains to be seen 
“what will come of borrowing the carious from America, 
and refusing to soil our fingers with the oil used in its native 
country to lubricate the wheels.” Bribery, however, may he 
of two kinds — “ giving places to expectant partisairs paid out 
of the taxes,” or, which is a shorter road, legislating away the 
property of one class and transferring it to another. The 
latter is likely to be the corruption of the future. 

These two things, party and corruption, greatly aid in the 
production, not of agreement, hut the appearance of agreement, 
in a multitude. There ia a third and very effective agency. 
This is the manufacture and confident utterance of general 
propositions on political subjects ; a great device, which imposes 
on imperfectly educated mto, whq^ are much taken by it, 
almost as much as by oruate rhetoric. The party leader has 
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discovered tire secret of the maaiifactiire in abundance and 
variety, and, indeed, notiiing can bo simpler. Utter these 
geneM propositions, resting on the slenderest, flimsiest, and 
often irrelevant base of facts, unverified, perhaps unverifiable, 
in strilting language, and crowds of men will assent to them, 
applaud them, “ and thus there is formed a sort of sham and 
pretence of concurrent opinion.” Such loose acquiescence in 
vague general propositions is a bad mental habit, whioh has 
“seriously enfeebled the Preneh intelleot. It is most injnri- 
oiisly affecting the mind of England, and it threatens little 
short of ruin to the awakening intellect of India.” 

Thus, then, though democracy has some of the advantages 
which the “ thinker of the first order (Bentham) claimed for 
it,” it has the great disadvantage of being the most difficult 
of governments from its very nature j and the ordy means of 
reducing the difficulty, namely, party, corruption, and the 
manufacture of sham generalities, are influences injurious either 
to the morality or the intellect of the governing multitude. 
Far from having an elevating effect, morally, and an educational 
eifeot, intolleotually, as Mill argued, a participation in politics 
will have the exactly opposite effect in the opinion of Maine. 
And this likely result was also apparent to the intuitive 
glance of Carlyle, who, as usual, does not reason it out, but 
briefly and contemptuously describes the effects of universal 
.suffrage as “infinite amenability to beer and balderdash,” 
which may be taken rougbly to correspond to Maine’s 
corruption and spurious generalisations. 

As to remedies, now that democracy is so close, few or none 
have been suggested in England. He evidently rates as lightly 
the remedies of Mill (his representation of minorities and 
plural voting), as he differs from him as to the excellence 
of popular government. Still, democracy may be made safe 
and tolerable, by “wise constitutional provisions carefully 
thought out beforehand; the example of America proves it 
to be possible”; but it also shows that it is unsafe to leave 
open a doubt on any single topic of consequence, a mistake 
which was made; as to State rights, which led to the terrible 
civil war. 

26 
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The remedy for us is to borrow a few of Um American 
securities against surprise or haste in constitutional Icgisliitioii. 
To pub our constitution into writing is not enough. Much is 
already in writing. What is necessary is to make a distinction 
between ordinary legislation and constitutional logislationj and 
to require for the last a special legislative procedure intended 
to seouro caution and deliberation, and as near an approach to 
impartiality as a system of party government will admit of. 

Otherwise we are drifting to “a type of government asso- 
ciated with tei'iiblo events,— -a Single A.ssembly, armed with 
full powers over the constitution, which it may oxeroise at 
ideasure. It will bo a theoretically all-powerful Convention, 
governed by a praoticiiUy all-powerfiil secret Committee of 
Public Safety, hut kept from complete submission to its 
authority hy ohstriiction, for which its rulers are always seek- 
ing to find a remedy in some kind of moral guillotine.” ^ 

§ 3 

In his Essay on the “Ago of Progress,” we have a large 
suhjeot iinsatisfaetorily treated, and not altogether in aooord- 
anoe with his former views. 

He first notes that a pa.ssion for political change, for tho 
transformation of laws and institutions in a domocrafcio direc- 
tion, manifests itself in all the more civilised communities; 
a passion resembling the ontliusiasm for religious reform of the 
sixteenth centmy, hut much less intolligihle. Ho raises the 
question whether this passion is confined to the region of 
politics, whether it is due to " exceptional causes affecting the 
sphere of politics, or whether it is a universal and permanent 
phenomena,” that is, whether it is a desire for change in all 
other directions — ^in usages, manners, fashions, religion, morality, 
etc., and that continually. ' 

His conclusion is, that the passion is due to exceptional 
causes applicable to politics alone, and that it is not likely to 
be permanent even when so restricted. Let us see his reasons, 
„ In the first place, he argues— and it is an old idea of bis — that 
^ Popular Oovertment, p. 126, 
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few commimiiies will so mucli as tolerate the idea of a change 
in their usages, laws, and institutions. The great mass of man- 
kincT, the entire Mohammedan world, the coloured races of 
Africa, the countless myriads of Chinese, the vast majority of 
the millions of Hindoos, all detest what we call reform ; only 
the “ undoubtedly feebler Japanese ” ^ can tolerate it. 

Thus, then, the enthusiasm for change is rare ; not only so, 
where it does exist, it is quite modem. It took its rise in 
Trance in the middle of the last century, a time when thcro 
was uo legislation in England and no desire for it. ^ It was due 
to Rousseau’s speculations and ideas ; it was largely the cause 
of the French Eevolutiou, after which the ideas came to 
England, and there united with a peculiarly EngHsh stream 
of opinions of the same general tendency due to Bentham, 

But the love of change thus generated is, he thinks, limited 
to politics, perhaps only to a part of polities. Tor man in 
general, in the larger part of his nature, is a conservative 
animal that lives by use and wont — a creature of habits, as 
the proverb says, and much change is distasteful to him, 

Burke’s “sullen aversion, to iimovations” is not confined to 
Englishmen; it is characteristic of the species, and extends to 
nearly everything. Man does not change his habits, his code 
of manners, his customary behaviour. Look again at fashion, 
supposed to be so changeable, yet the changes are so limited 
that it is ever returning on its former self, ever reproducing its 
own past state. The changes ate confined within the narrowest 
limits, and much that appears new is really old. And. the 
world of fiction in literature, now largely written by women, 
proves that half the human species have no sympathy with 
■ change, are not votaries of progress, since it is in past typss 
of life and ways of life that they find their ideals. 

Moreover, the study of savage races, supposing them to 
resemble our own remote ancestors, shows that after all out 
boasted cmlisation. we have departed less from the primeval 
man or the savage than is commonly supposed. The veneer of 

1 But, strange to say, ‘ ‘ these undonhtedly feebler Japanese ” hare einoe 
shown they aie not feebler, «nd mainly because they hare shown a 
remarkable capacity for taking up piogiessjva ideas in all diieotions. 
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cmlisation is thin, Tindemcath it is the savage, ■which, like his 
hrothei sa^vage, makes Avar, dances, is fond of Ennling, values 
rhetoric at a high j)rice, has his “totem” in the shape o1 his 
party ne'wspaper, and, “like the savage, is apt to make of his 
totem his God.” 

If, now, the nature of man in general is so immohilo, whence 
the passion for political change ? It is not dne, as some suppose, 
to progress in scientific invention and discovery, there being 
little or no connection between progress in this direction, the 
production^ of new ideas, and innovating legislation. It is 
otherwise in the East, he allows, hut not in the West, in which 
it has rather been half or qua.si-scienocs, like Bentham’s Law 
Reform, or Eicardo’s Political Economy, that have extensively 
affected legislation for a time, but which “Jiave noAV fallen 
almost entirely out of fashion.” 

The reasons he assigns are; first and chiefiy, that legislation 
is one of the chief activities of government, all of which are 
viewed with great interest by the public, for he allows that 
popular government is the most “interesting” of all govern- 
ments. Legislation, and the discussion that accompanies it, is 
so interesting that life Avith us would he somewhat Hat without 
it; as Avitness the Russian despotic government, where the 
mere monotony of the general life has, it is thought, sometimes 
induced Czars to make war as a relief from it. It is interest- 
ing not merely to legislators who introduce Bills and watch 
their progress, hut to the most sldlful politicians. The game 
of party politics is interesting to the public just as a cricket 
match is, and the match goes on for half the year in Parliament, 
and again during the recess on the platform. Secondly, the 
opposite parties are stimulated to compete 'with each other in 
the production of innovating legislative programmes. 

But to regard parly politios as a highly interesting game is 
a someAvhat dangerous frame of mind; still more when the 
stakes are legislative measures on which the whole future of 
the country may depend ; hut most of all when the legislation 
affedts the constitution, which may at present be altered with 
^ as much ease and in the same manner as a new law may be 
passed. He concludes that “it is not possible to have an 
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infinity of legisktiou at once safe and beneficent,” and adds 
that the prohahilities are that “ the pobsihilities of reform are 
stiiclly limited.” '• 

Wa are apt to he too confident, because we have been so 
fortunate in the past, because we have been uniformly victorious 
and prosperous. “We have never lost a battle in Europe, or a 
square mile of temto^y ; wo have never taken a ruinous stop 
in foreign politics ; we have never made an irreparable mistake 
in legislation. Not so witli other nations lilce Erance,” But 
if our competing politicians multiply occasions for calamities, 
as their game prompts them to do, “it is possible and oven 
probable that they will ooonr.” 

§4 

Thus, then, the causes of the belief that ours is an age of 
progress, and that we are to have endless legislation, are the 
increasing tendency of governmental activity towards legisla- 
tion, the competition of parties which stimulates their ingenuity 
in the production of new legislative programmes, finally the 
interest of the public in the game and the applauses of the 
gallery. 

There are, however, other and deeper causes, especially two 
formerly famous theories, which, though now nearly dead and 
half-forgotten, are yet still efficacious. Through words and 
associated phrases which they have left behind them, the 
theories have taken up a now life, and, like the wounded hero 
in the Border ballad, “ 'When their legs, are smitten off, they 
fight upon their stumps.” One of these theories is that of 
Eousseau, founded on the natural rights of man j the other, the 
theory of Bentham, based on the greatest happiness principle. 
They have had great influence in politics and, even outside the 
domain of politics, in literatac. Thus Dickens, who is always 

1 Oompare the Mrly Sistory of InsliivMans, in wliieh ho think? that 
the increasing energy of Logialatuies is a characteristic of modem.,gtatea, 
and of our coiitury in particular (p. 398) ; also where he praises Napoleon 
for the highly benelioial legrhjatiou of the Code, which has heen largely, 
adopted by other oouutuos. 
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attacldag alitiBes, legal or social, was influenced by Poiitliam , 
•while Thackeray in his contempt for the artificialities of civili- 
sation -was, ho thinks, under the influence of Eousseau. 

“The influence which the political theory originating in 
France and the political theory originating in England still 
exercises over politics seems to me as certain as anything in 
the history of thought can ho.” It is therefore necessary to 
examine these theories. And this ho proceeds to do. 

Happily, it is not necessary to follo'W his exposition : the 
theories ha'mg been already given to the reader, a few words 
with reference to his criticism may suffice. The theory of 
Eousseau is partly due to Hobbes, he remarks ; and this is 
partly true. If the sovereignty belongs to the people, all 
Hobbes’ attributes go with it. This is Hobbes ; but that the 
people are the true soiu'oe of sovereign authority, and may some- 
times resume theii' original poivei, is to be found in Locke, and 
Eousseau merely pushes the doctrine to its extreme limit by 
declaring that their soveieignty is inalienable, 

This theory, he tells us, is the parent of a liost of plmases, 

“ the people,” the “ sovereign people,” sole source of all legiti- 
mate power, etc. It is also the soiuco of the vastly more 
formidable conception of the “omnipotont democratic State 
rooted in natural right ■. the State, which has at its absolute 
disposal everything which individual men value, their property, 
thoir persons, and their independence 3 the State, which is bound 
to respect neither precedent nor prescription 3 the State, which 
may make laws for its subjects, what they shall eat or drink, 
and in what way they shall spend their earnings 3 the State, 
■which can confiscate all the land of the community, and which, 
if the effect on human motives is what it may he expected to 
be, may force us to labo-ur on it when the older incentives to 
toil have disappeared.” 

HoYeitheless “ this political speculation, of which the remote 
and indirect consequences press ns on all sides, is of all speou-«' 
lations the most baseless,” This is trae in one sense. The 
suppoSed compact is not a historical fact, as before said, and, 
so far as history teaches, political societies did not originate 
in. this way. But it is not enough to disprove the historical 
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basis. He should prove that men have no natural rights either 
pohtieal or civil ; and this is not so easy to do for anyone who 
behaves in natural law in any sense, and even believes it has 
been of great service to men, as Maine does, though he dislilces 
the modern applications of it. 

“Some particles of Rousseau’s thought may he discovered 
in the mental atmosphere of the time,” he tells us. “Natural 
law ” and “ natural lights ” had a great attraction for the 
lawyers of France, This is true and very significant j it is 
indeed one res .son why the theory conquered in France for a 
time, and in the end. Lawyers, the judges, jurists; all believed 
in natural law as part of the civil law, as partly the source of 
legal rights , hut have men in civilised States no natural rights, 
political as well as civil 1 are there not certain rights no 
government should infringe, as rights to civil and religious 
liberty? Men have such natural rights, and it is Irom their 
existence alone that we can defend ourselves from Rousseau’s 
omnipotent democratic State. Rousseau is the best answerer 
of Rousseau, for the doctrine of natural rights alone o.in defend 
us from the arbitrary despotism whether of one or many. 

He rightly points out Rousseau’s grand error ; ho was averse 
to representation ; he was thinking only of a small community 
like a Swiss canton, where the sovereign people could meet and 
directly legislate. ^ 

The other theory to which Maine refers was Bentham’s, 
which he thinks hoars a consideiahle resomhlanoe to Rousseau’s, 
since in effect it makes the people sovereign ; the difference 
lies in its different philosophic basis. Bentham rests his theory 
on the greatest happiness of the greatest number as the proper 
standard of legislation. Laws should aim at this, not at reahsing 
and legalising natural right. Maine objects truly that when 
the multitude is made sovereign it suffers from two difficulties. 
It cannot easily come to a decision or agreement at all ; and, 
secondly, it does not know wherein its happiness consists or 
how it can he best promoted. Rousseau was wiser here. He 
knew that the omnipotent sovereign people was not ^1-wise. 

1 SieyQS, the gieat oonstitation builder, ooiTected Eoassoau’s error in 
this respoot. 
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Henco tlie vmI. impovtaiioe of wise legislators, especially at tLo 
first founding of States, to which, as we have seen, ]\till also 
agrees. * 

Both the theories were originally theories of law reform. 
Bentham was not a constitutional reformer till after Waterloo, 
when he was past sixty years of age Now, law reform is a 
less serious matter than constitutional reform. In the former 
a mistake may he corrected. Not so in the latter ; there is no 
retracing steps, and a mistake made may be the beginning of 
the ruin of a great nation. 

His conclusion is that the ideas current as to the age of 
progress in which we are supposed to live require revision and 
modification. Progress, he repeats, is not the natural condition 
of man. This love of change is confined to a few, and with 
them it is extremely modern, not much more than a hundred 
years old in Prance, or fifty years old in Great Britain. 
Moreover, it is confined to politioal change. We are familiar 
with the way in which the innovating theory has worked. A 
small ininority get the ear of important governing persons and 
try td persuade them to adopt their ideas. So it was in P'rance ; 
so it was in England before the Eeform Bill, when Bentham 
and the philosophical Eadicals got their ideas taken up. People 
submit to the process, for the most part, owing to the “ remote 
effect of words and notions derived from broken-down political 
theories.” It follows if society is not normally changeable, 
the attempt to conduct it safely through the unusual and ex- 
ceptional process of change is not easy but extremely difficult. 

“ A sudden and sweeping political reform constantly places the 
oonmmnity in the position of an individual who should mount 
a horse solely on the strength of hiS' studies in a work on 
horsemanship.” 

§ B ■ 

He raises the question why historical constitutions (like , 
ours), the product of experience, have so great an advantage over 
djmion constitutions founded on speculative assumptions (such 
as the various constitutions in Prance from 1791 onwards). 
His reason is that “human natur^ has always a limited 
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capacity, as in general it lias very slight taste, for adjusting 
itself to new conditions. The utmost it can do is’ to select 
parts’ of its experience and apply them tentatively to these 
conditions ; and this process is always awkward and often 
dangerous. A community with a new A priori political 
constitution is at best in the disagreeable disposition of a 
British traveller whom a hospitable Chinese entertainer has 
constrained to eat a dinner with chopsticks. Let the now 
institutions be extraordinarily wide of experience, and in- 
convenience becomes imminent peril. The body-politic is 
in that case like the body -natural, transported to a new 
climate, unaoeustomod food and strange surroundings. Some- 
times it perishes altogether. Sometimes the most unexpected 
parts of its organisation develop themselves at the expense 
of others ; and when the ingenious legislator had counted on 
producing a nation of self-denying and somewhat sentimental 
patriots, he finds that he has created a people of Jacobins or 
a people of slaves.” i 

The question is pertinent, because the question of the reform 
of the House of Lords will be before the public again, and” the 
question whether we are to go on assumption or experience will 
again arise. It is the one institution least changed from its 
original form. 

What is wanted from a Second Chamber is the security 
afforded by its oonourrenoe with the First Chamber after full 
examination of the measures concurred iu. To improve the 
House of Lords is not, as many think, a desperate undertaking. 
Its members are great landownens, true ; and for the moment 
landed property is threatened. But most of the objections 
to it lie against all private property, and there may again 
he a time when it is recognised that the possession of a great 
estate, as is natural in a form of ownership probably descended 
from a form of sovereignty, implies more administrative power 
rtand kindlier relations with other classes baying subordinate 
interests than almost any other kind of superiority founded 
on wealth. But a hereditary Legislature is absurd, an ol^'eotor 
urges. Not so, says Maine ; it accords with scientific theory. 

5Pp. 1'76, 176, 
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As to individuals it is a mere chance under any form oi 
government whetlier they 'vvill he qualiliad. But if the 
qualities necessary can he attained in a class it is likely they 
will be transmitted (on Barwinian principles) to their children 
as a class. Tinally, it is said tlie ago of aristocracies is over, 
Aa to this he is not certain, but he thinlc.s it one of the chief 
drawbacks of democracies, that though they easily produce 
despotism, they do not seem capable of producing aristocracy, 
though from that form all improvement has hitherto sprung. 

Now, this question would seem to depend on the meaning 
of the word*" aristocracy,” whether of birth or wealth or ability. 
Certainly, both of the latter have been produced in Prance and 
America, while if wo are to reckon England as a democracy 
still more examples of natural aristocracies might he cited. 
Maine himself allows that wealth was in ancient times one of 
the roads to nobility, and it is so still with us. The nation 
generally, but chiefly the great middle class, has produced states- 
men, generals, Indian administrators and governors, judges, 
chief justices, bishops, archbishops, not to spealc of great men 
of letters, aoienoc, invention, and art. In this sense under our 
popular government we have produced an aristocracy (some of 
whom have been admitted into the XJpiper Chamber) j but if 
England is not allowed to count as a democracy, Ifrance and 
America have produced the like class, the born, aristocrat 
and leaders of men. But on this question and the question 
of heredity, perhaps, on the whole, the words of Professor 
Sidgwick, the result of a careful weighing of opposite con- 
siderations, come nearest the truth : — “ The chance of obtaining 
superior intellectual qualifications through physical inheritance 
in the sons of statesmen, though it must be allowed to be 
worth something, is too indefinite and uncertain to be worth 
much. Again, a hereditary legislator has no doubt special 
opportunities of obtaining the best educational preparation for 
a statesman’s career, and of imbibing the results of political 
experience in the intimacy of domestic and social intercourse; 
but these advantages would seem to he, on the average, 
at least balanced by the temptations incident to rank and 
wealth, and the absence of the spuJ? to sustained intelleotua] 
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effort which economic necessities or social ambitions supply to 
youths of humbler origin.” 1 


§ 6 

It is curious how different the views of philosoirhers may 
be on this subject of progress. Thus we have seen Mill’s 
visionary hopes of boundless progress of all kinds; we were 
yet mere children, compared with the grown men to come.; 
much and early and long-continued progress in all directions 
was to he expected, in particular social and political and moral 
progress, largely by the reform of had laws and institutions, 
especially after wo have obtained a true science of society, but 
which he confesses had not appeared up to 1864. On the 
contrary, in the case of Maine we see how narrow a man 
can be, how he can misread the last throe hundred years of 
progressive history, when treating of the same subject of pro- 
gress, and what fears and alarms he associates with this same 
process of improvement in laws and institutions which in his 
earliest work was the theme of all his praises, 

I have first to note that he shows a confused and vacillating 
concepition of progress, and that even his final definition in the 
pjresent book is a narrow one. He began by identifying progress 
with improvement in laws and customs {AncimU Law, j). 22), 
which is a very narrow view of it, though he was in sympathy 
with that narrow view, since ho praises the Eomans for the 
improvements they effected in their laws by following the 
model of natural law, while he deplores the condition of the 
Hindoos condemned to remain stiitionary through their law, 
being stereotyped in the Code of Mann. The Eomans were 
progres,sive, and that was well ; the Hindoos and Chinese were 
not, and he tries to explain the fact. But when he wrote the 
History of Institutions, fifteen years later, he has so far advanced 
^as to discern that progress is a wider thing than the improve- 
ment of law. "Progress is in fact the same thing as the 
continued production of new ideas,” ^ whether in law,*litora- 

^ JileTTients 6/ Politics, p. 476. 

^ History of piistitutmis, p, 226. 
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Irae, religion, or art, in \vhioh sonsa he airu'inod that both 
India and' China had coiv&iderahly progressed in the past. In 
this sense there is progress in the modern ’Wostorn wGrld, 
nnkno’wn to the ancient "world, seieutilic discoveries and h> 
ventions, “changing the material conditions of life, and new 
rules of social eonduot ; the chief of this last class, and certainly 
the most powerful in the domain of law proper, being the 
famous maxim that all institutions should he adapted to 
produce tjie greatest happiness of the greatest number.” 

We have here a wider and a truer view of progress, hut yet 
nob wide enough, since it makes no reference to science or 
invention to which the new science leads, nor yet to philosophy. 

But in his Popular Government, - while adhering to his 
definition of progress as the “ production of new ideas,” he for 
the first time refers to the new science and invention as part 
of progress, and even as the chief cause of the remainder of 
progress or tho produotiou of new ideas. Thus he says, “If 
progress he understood, with its only iulelligihle meaning, that 
is, as the produotiou of new ideas, scientific inventions and 
aeienliflo discovery are the great perennial sources of those ideas. 
Every fresh conquest of ISTature by man, giving him the command 
of her forces, and every new and successful interpretation of 
her secrets, generate a number of new ideas, which finally 
displace the old ones and occupy their room,”^ This'is largely 
true. It is for Maine a wholly new theory, or rather, for the 
first time we have a theory, a cause assigned for the fact of 
progress. But it is not his own theory. It is to he found in 
Mill, who obtained it from Comte. It is largely hut not 
altogether true. The progress of positive 'science has during 
the past three himdred years affected religion, philosophy, 
invention, even literature. But it has only been as moral, 
pohtioal, and economioal science that it has affected govern- 
ment and legislation. But these he thinks are not properly 
sciences. True science, which is really connected with., 
progress or the production of new ideas as its cause, has no 
tendency to introduce innovating legislation. But he has 
already laid down in hiff' Ecurly History of InsUtuiions as a 
‘ Popitaff Qmrtmhetufp^ 145 . 
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pai't of progress, “ neiv rules of social conduct,” and in the 
domain of law proper Bentkain’s “famous maxirii that all 
instftntions should be adapted to produce the greatest happiness 
of the greatest number,” and if S(f, those people whom he 
blames for thinking changes in the law to he part o'f progress 
are not so far wrong. It was, in 'fact, the whole of progress, 
according to his own earliest definition of it.^ Thus, he says, 
in pi'opressioe societies “ social necessities and social opinion 
are alway.? more or less in advance of law. "We may come 
indefinitely near to the closing of the gap between them, but 
it has a perpetual tendency to reopen. Law is liable. The 
societies wo are speaking of are progressive. The greater or less 
happiness of a people depends in the degree of promptitude 
with which the gulf is narrowed.” Hence one would think a 
need of perpetual new legislation. 

And in fact, so long as Maine holds equally with Bentham, 
as he does, that that is the true aim of legislation,^ ameliora- 
tive, progressive legislation must go on, laws must be added 
to, amended, repealed, until the aim is reached, so far as 
possible. Equally with Bentham he is committed to innorating 
legislation, imlosa indeed ho is prepared to maintain that our 
laws and institutions do already conform to Bontham’s standard, 
that the goal of perfect law which assures the greatest happi- 
ness of the greatest number has been reached. In fact, he 
repeatedly praises Bentham as a law reformer, but ho appears 
to think that the work of law reform as conceived by Bon- 
tham is finished, But law reform, the mere romovmg of 
illogicalities, contradictions, etc., more formal improvements, was 
not the whole reform that was in Bentham’s mind. He also 
contemplated improvement in the matter of law, remedial, 
ameliorative legislation — legislation in the interest of the 
greatest number wherever it has been overridden and set aside 
by the “sinister interest” of the old governing classes. This 
kind of legislation has been going on, and numerous laws for 
the benefit of the working classes, for the removal of jnat 
grievances, have been passed. And this kind of legislation 
will go on till all just claims are Satisfied— -till the claims of 
^Ancient Law, p. 2i. • ^ ^rly Hislory of Tnstiikitiim, p. 400. * 
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justiGo and the goneral happiness are all satisfied and hat- 
monised. ' It will not indeed be an endless prouesa. hinoh 
has been done in the past sixty years, and at an increasing 
late in the past twenty years. There still remains something 
to he done, but it cannot now be great in proportion, though 
it may still he important. The argument against democracy 
that it cannot know its own interest, or how to promote it, 
does not seem to me to be of much weight. Por the people 
can obtain repre.sentatives, the ablest in the kingdom, to serve 
them, who can find out their true interest for them, and, so 
far as it can" be furthered by legislation, effect such legislation. 

As to his general view of progress, it is confused and incon- 
sistent, while his theory iii his last book, so far as true, is 
anticipated by Comte. In M.aine’s view, as in that of Burke, 
there would be little room for originality or progress in the moral 
and political and economical sciences, hardly even in juris- 
prudence, which he set out in his Anciant Lmo, to reconstruct 
on a firmer basis. The new theories, in morals, polities, 
economics, of the eighteenth century were imperfect, no doubt, 
hut IShey contained new ideas. They were even progress, ac- 
cording to his definition of it, and they were improved upon, 
that is, there was further progress in the eonstruotion of these 
imperfect sciences, which aro not yet completed. 

The fact is, for more than three hundred years there has been 
a long progress in the true sense, a change for the bettor 
generally ; the introduction of new things as well as the “ pro- 
duction of new ideas ” ; not merely the creation of new sciences 
and new inventions, but progress in the discovery of truth in 
all directions — in religion, philosophy, law, and government j 
a prodigious outburst of new ideas in poetry, both in the 
sixteenth ,and nineteenth centuries ; an evolution of new 
emotions in fine art and music m me seventeenth and eighteenth 
centuries. There has been ever moio and more progress during 
the past century and a half, especially in science and invention, 
— ^progress unparalleled in the history of the world, — so that 
rightly we may say, in spite of Maine, that we do live in the 
Age of Progress. And the progress has been grand, on the 
whole, in spite of some loss and dra'Vbacks. 
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Tliore are, iiideedj as I have already stated, signs that •wa 
are nearing the term ijf thie long progress of more than three 
oenthries. When one theology has been revised nnder the 
light of philosophy and criticism, ancT philosophy revised under 
scientific oonceptions and the widest scientific conclusions, — and 
all this is being done, largely has been done, and soon will 
be substantially finished, — progress in this direction will then 
also be finished, and it may be long before any further change 
be possible or desirable. When this stage has been reached, 
further changes in philo.sophy or religion will be slight. Men 
will want them for use, instead of prolonged disSussioii. As 
for art and literature, they will continue to ho produced; they 
merely change with the spirit of the age, and with the social 
and apiritml environment; but it is not in tS.8ir nature to 
progress much. Maine rightly holds that scientific inventions 
and practical discoveries will oontinire to be made indefinitely, 
which may bring with them certain political and .social changes, 
the natui'a of which it is impossible to foresee, but only thus 
far that they will not substantially affect, though they may 
modify, the main conclusions of political philosophy oJ the 
fundamental institutions of society and law, to which they 
chiefly relate, For nothing can substantially and permanently 
ohaugo these except a general change in the nature of the 
human units, of which institutions and laws are merely the 
outward expression ; and such a change is not merely, as Maine 
holds, extremoly rare, hut also where it does take place is 
extremely slow. 
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